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INCE the establishment of economic regulation of the nation’s 

scheduled airlines in 1938, industry profits have in most cases been 
measured in accordance with the rate-of-return theory. Although 
rate-making by the Civil Aeronautics Board has been largely confined 
to the setting of mail rates, the method used has conformed closely 
to that long employed in the regulation of railroads and public utili- 
ties, namely, to allow a specified rate of return on the prudent invest- 
ment of the enterprise, plus approved operating expenses. 4 


Is it realistic to assume that the airline industry is sufficiently simi- 
lar in structure and operations to the older utilities and the railroads 
so that the rate-of-return-on-investment principle of profits determina- 
tion can be applied alike to both fields? Or will the continued appli- 
cation of this principle to the air carriers starve the carriers of capital 
and defeat the endeavors of management to build a strong air trans- 
portation system? 
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Instead of using rate-of-return-on-investment as the sole, or even 
the primary, yardstick for measuring air-carrier earnings, it is submit- 
ted that the Board should attach primary significance to the operating 
ratio. Although this measure is of comparatively recent application 
in transportation, it is particularly adaptable to industries with a rela-, 
tively rapid capital turnover, small investment, and heavy risks from 
competition and economic forces beyond the control of management. 
Under this method, the carrier's profits are measured by the ratio be- 
tween operating expenses and operating revenues. If, for example, it 
is determined that a margin of 20 percent is necessary to pay taxes and 
dividends, and attract new capital, rates will be fixed so that operating 
expenses will not exceed 80 percent of operating revenues. Thus, 
after meeting all such expenses, the airline will have 20 percent of its 
gross revenues left for taxes, capital requirements, dividends, etc. 


This paper is designed to spotlight the advantages of and need for 
the use of operating ratio as a device for measuring and regulating 
airline profits. 
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HisToricaL UsE OF PROFITS YARDSTICKS 


Most railroad and public-utility regulation had its origin in the 
closing decades of the last century. Almost from the beginning of 
rate regulation — in some instances considerably after the start of gen- 
eral utility regulation — the rate-of-return philosophy has dominated. 
Underlying the application of this yardstick for determining allowable 
profits for industries dedicated to the public service has been the fear 
that without rate-regulation, railroads and public utilities might charge 
excessive rates and engage in monopolistic practices inimical to the 
public interest. Regulation was regarded as the substitute for com- 
‘petition, and one of its objectives was to set rates where they would 
be if there were active and effective competition. The assumption 
was that under free competition rates would gravitate to cost, includ- 
ing a fair return on investment. 


Until recently there has been little effort on the part of regulatory 
agencies to adopt a more realistic substitute for the rate of return. 
Vast sums of money and much time have been devoted to refining the 
methodology used in applying the rate-of-return principle; in attempt- 
ing to adjust rate bases to changing economic conditions, as in the 
case of the long-standing controversy over whether the rate base should 
be original cost or reproduction; and in debating what elements should 
be included in the rate of return itself. Only recently, however, has 
serious consideration been given to the substitution of a basically new 
approach to the problem. 


In transportation, the first significant change came during and 
after World War II when it became increasingly evident that applica- 
tion of the rate-of-return principle to the motor-carrier industry was 
wholly unrealistic. The Interstate Commerce Commission, in a series 
of regional motor-carrier rate cases, recognized that in an industry 
where the investment is small in relation to the revenues produced, 
profits could not be tied to the small investment base without re- 
ducing them to dangerously low levels. A return on such a base, at 
rates considered “normal” by conventional utility standards, would 
leave such a narrow margin between operating expenses and revenues 
that even a minor fluctuation in either could wipe it out and perhaps 
turn it into a loss. As the Commission said in a 1948 motor-carrier 


case: 


“The important difference . . . is whether return on investment 
or operating ratio is the criterion for determining the need for 
general increases in the rates ... In industries where the amount 


of investment is large in relation to total costs, the rate of return 
on investment generally has been accepted as appropriate for deter- 
mining revenue needs. In such industries the risk is related more 
to the amount of investment and less to costs. On the other hand, 
‘where the amount of the investment is relatively small in relation 
‘to total costs, investment is not the primary factor in determining 
lrevenue needs. . . . The owners of motor carriers can hardly be 
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expected to look to the return on the amount of their investment 
as an incentive where the principal risk is attached to the sub- 
stantially greater amount of expense. ... But for the purpose of 
determining the need of increases in rates, the criterion must be 
the carrier’s cost.’ 


Accordingly, the Commission has recognized the usefulness of the 
operating ratio as a measure of earnings in the motor-carrier industry. 


The ICC has also used the operating ratio theory in setting and 
approving motor bus rates (Investigation of Bus Fares, 1.C.C. Docket 
MC-C-550, 1949) , a procedure meeting court approval (County Board 
of Arlington v. U.S., 101 F. Supp. 328 (1952.) In the former case the 
ICC approved an operating ratio of 85 percent before normal Federal 
income taxes for the inter-city bus carriers as a group which is equiva- 
lent to a ratio of 83 at the presently prevailing tax level. Further, the 
National Association of Railroad and Utilities Commissions, through 
a report of a special committee (presented at annual meeting, Novem- 
ber 10-13, 1952) , has urged the adoption and use of the operating ratio 
theory of judging bus fares. As will hereinafter appear, bus com- 
panies and air lines are quite similar in financial operating charac- 
teristics. 


The CAB has asserted that it does not rely exclusively on rate-of- 
return as a measure of earnings, 


“In its brief the carrier strongly objects to the adoption of a 
fixed return upon the fair value of the carrier’s property as the 
measure of a fair and reasonable rate. The Board does not consider, 
nor has it ever considered, that a predetermined rate of return 
upon the so-called ‘fair value’ of the carrier’s property is the 
measure of reasonableness. The ascertainment of the rate of return 
upon the actual legitimate investment, that is, the funds which 
have been legitimately devoted to the enterprise by its owners, 
does not share the defects of the so-called ‘fair value’ method and 
mav be considered as evidence bearing upon the reasonableness 
within the meaning of the Civil Aeronautics Act, albeit not the 
only such evidence. 

“While it would be erroneous to assume that the reasonableness 
of an air mail rate under the Civil Aeronautics Act should be meas- 
ured by a fixed and uniform rate of return on the carrier’s legiti- 
mate investment, it would be equally erroneous to assume that a 
reasonable rate could be determined in disregard of the relation 
which the carrier’s net earnings bear to its investment. The Civil 
Aeronautics Act, as previously pointed out, requires the Board to 
consider the ‘need’ of the air carrier for a rate which will be suffi- 
cient, among other things, to insure the performance of the mail 
service. Obviously, a carrier would be unable to perform such 
service unless it were receiving from various sources, including the 
mail compensation, a total revenue sufficient to cover the total ex- 
penses of operation and the capital cost. In determining the ‘need’ 








1 Middle West General Increases, Docket No. M-2723, July 19, 1948, 48 M.C.C. 
541. Other motor carrier cases presenting a similar viewpoint on operating 
ratios are: Central Territory General Increases, 49 M.C.C. 4; Increased Common 
Carrier Truck Rates in the East, 42 M.C.C. 633; and, Increased Common Carrier 
Truck Rates in New England, 48 M.C.C. 13. 





in several cases involving mail pay for local service lines. 
cisions of July 21, 1950, setting mail rates for Pioneer Airlines and 
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of the carrier, therefore, it is necessary to inquire into the amount 
of the carrier’s investment and to consider what is necessary to 
constitute an adequate return on that investment. A specified re- 
turn on a carrier’s investment which would enable that carrier to 
earn an amount sufficient to cover its capital cost would not be an 
inflexible measure of the fair and reasonable rate contemplated by 
the Civil Aeronautics Act; it would, however, constitute significant 
and valuable evidence to be taken into account in connection with 
the determination of such a rate. Likewise, the relationship which 
the carrier’s profit bears to its total revenues, would offer some 
evidence of reasonableness when considered in comparison with 
similar data of other industries of similar risk. In this connection 
the ratio between the carrier’s investment and the volume of service 
rendered, when compared with the higher ratio prevailing in other 
public utilities, would also be a proper subject of consideration.”! 







And it has recognized the inadequacy of the rate-of-return standard 


Trans-Texas Airways, the Board noted that: 


“Quantitative standards are not prescribed by the Civil Aeronautics 
Act for fixing fair and reasonable mail rates. During the war and 
subsequently, the Board in its informed judgment and weighing 
all considerations applicable to the mail rate cases before it, con- 
cluded that a profit element based on a quantitative standard of a 
specified return on recognized investment would best promote the 
objectives of the Act. In a recent mail rate case involving a feeder 
line and in the instant case, we have encountered situations where, 
because of an exceptionally high turnover of invested capital, a 
profit element based on a normal return on investment would be 
inadequate to enable a small carrier to continue the reasonably 
vigorous development we are charged to promote and would pro- 
vide such a carrier with a precariously small margin to cope with 
the risks and vicissitudes of the highly dynamic airline industry.’ 


and 


“The establishment of a future rate predicated on a profit related 
solely to the very low investment of 13.68 cents per plane mile in 
this case would produce a margin precariously small to meet un- 
foreseen future events. We believe that the rate for the future pe- 
riod must incorporate an operating margin sufficient to afford rea- 
sonable opportunity for management to earn a fair profit within the 
range established in presently effective final mail rates for other 
feeder airlines. Accordingly, as the table above indicates, we have 
provided a profit of 3.54 cents per plane mile before taxes and 2.19 
cents per plane mile after taxes at the forecast load factor in order 
to provide a fair and reasonable rate for the future period.” 


In its de- 


But the Board has not yet given the affirmative recognition to the 


operating ratio which it deserves as a measure of airline earnings. 
Nor has the Board shown adequate recognition of the fact that the 
airline industry as a whole is characterized by high capital-turnover 








1 American Airlines, Inc.—Mail Rates, 3 C.A.B. 329 (1942). 
1 Order No. E-4450. 
2 Order No. E-4449. ° 
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ratios, and that the rate-of-return standard is, for that reason, little 
more appropriate for large airlines than for small ones. 

The incongruity of applying ordinary rate-of-return standards to 
an airline with a small investment relative to volume of business is 
shown in the Trans-Texas case just cited. The Board decided to fix 
the profit element in terms of profit per mile flown, instead of a per- 
centage on investment. 

The following table shows the results: 


Rate of Return Operating Margin 
Profits allowed before taxes 


Percent on investment 25.68% 

Percent of expenses 4.43% 
Profits allowed after taxes 

Percent on investment 15.89% 

Percent of expenses 2.74% 


In other words, the profits finally approved by the Board represented 
a return on investment of 25.68 percent before taxes and 15.89 percent 
after taxes — rates of return which are certainly higher than those con- 
sidered normal in public-utility regulation. Yet the resultant oper- 
ating ratio of 95.57 percent before taxes and 97.26 percent after taxes 
indicates that the carrier was being provided a dangerously narrow 
margin of profit — a margin which even a small change in revenues 
or expenses would wipe out. Obviously, a traditional rate of return 
of 6 or 8 percent on the carrier’s investment would have been ridicu- 
lously inadequate. 

The rate-of-return approach is similarly — if not equally — in- 
appropriate for the airline industry generally, as will be shown. 


PROFITS YARDSTICKS FOR THE AIRLINES 


Before getting into further detail, it should be pointed out that the 
airline industry has very little in common with those industries which 
were first subjected to rate regulation and for whom the rate-of-return 
measure was devised. There is the obvious similarity of being sub- 
ject to regulation, but from that point on, the differences become more 
prominent than the similarities. And they are differences which have 
a bearing on the standard to be used in measuring earnings. 


Absence of Monopoly. The industries to which the rate-of-return 
standard has traditionally been applied — railroads, gas and electric 
utilities, street railway companies, water companies, etc. — are fre- 
quently referred to as “‘natural monopolies.”” In many cases, competi- 
tion was not feasible — e.g. it would not be feasible for competing 
street car companies to lay duplicate sets of tracks on city streets. In 
all cases, the amount of capital required to enter the business tended 
to prevent competition. And in all cases, competition was largely 
lacking. For example, except for the very early days of the railroads 
when canals furnished substantial competition and a brief period in 
the early part of the present century when the electric interurban was 
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a competitor in a few areas, the railroads experienced no real competi- 
tion until the appearance of the motor bus and truck soon after the 
close of World War I. 

The scheduled airline industry never has had a monopoly status 
in the same sense as that attained by the public-utility industries. The 
airlines have always been highly competitive with one another, and, 
from the inception of scheduled commercial air operations to the 
present, the industry has experienced keen competition from surface 
transportation and from the private automobile. That the airlines 
have been steadily increasing their penetration of the inter-city com- 
mon-carrier passenger market is a tribute to industry initiative and 
management; it is not due to a lack of effective competition.' 

The competition to which the airlines are subjected tends con- 
stantly to generate over-capacity. Another result of this competition 
is the frequent introduction of new plane types, with costly integration 
periods (including in some cases, expensive groundings) and high 
depreciation costs. And the cost of this competitive race for the most 
modern and efficient equipment is going up all the time. Aircraft now 
on order by the industry to be delivered within the next two and a half 
years will cost $298,000,000. Current prices for the largest aircraft in 
operation will approximate $2,000,000, with jet aircraft, when these 
are introduced, costing from $3,500,000 to $4,000,000 each. By con- 
trast, prior to the mid-1930’s, the railroads had made no important 
equipment changes for decades. Only since the war have they pro- 
ceeded rapidly with dieselization. 


Instability of Revenues and Expenses. For a variety of reasons, 
airline revenues and expenses — and hence earnings — are subject to 
violent fluctuations. Let us look at just a few of the reasons. First of 
all, demand for airline transportation is much more elastic than that 
for such public-utility services as electric light and power, telephone, 
gas and even city transit. Just as an illustration, although business 
generally was booming and reaching new highs every month, airline 
traffic unaccountably leveled off in 1946-47 at the very time the in- 
dustry was in the midst of its reconversion and re-equipment program. 
The result was operating losses of nearly $28,000,000 for the domes- 
tic industry. 

The effect of accidents upon airline revenues is common knowl- 
edge. A spectacular aircraft accident, even though not involving an 
airline airplane at all, with the dramatic treatment still generally 
accorded it by the newspapers and radio, can cost the airlines millions 
of dollars in lost revenues. 

Expenses are similarly volatile. The cost of grounding a fleet of 
aircraft until ‘“‘bugs” can be worked out can run into the millions. 





1 While domestic scheduled airlines have increased their share of the Class A 
travel market (rail pullman plus air) from 22.99 percent in 1946 to 55.42 percent 
in 1952, total common-carrier participation in U.S. inter-city passenger-miles 
has declined from 26.27 percent to 18.76 percent. Greatest losses have been to the 
private automobile. 
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In a rapidly expanding industry, where labor costs account for 
approximately half of the total, a change in wage rates can have a 
marked effect. 


These are but a small sample of the many influences which con- 
tribute to the instability of airline earnings. 


Capital Turnover and Revenues. The relationship of capital to 
revenues and costs is a major difference between the airlines and the 
public utilities and railroads — and a major reason why rate of return 
is not an appropriate standard for measuring airline profits. Railroads 
and public utilities generally have a much slower capital turnover 
than the airlines and motor carriers. A comparison of capital-turn- 
over rates in the railroad, motor-carrier, electric-utility, and airline 
industries appears below. Treatment of the significance of these 
industry variations will appear at a later point. 

One significant result of the distinction just noted, coupled with 
the use of the rate-of-return standard for regulating the earnings of 
the two industries, is the different margin between operating revenues 
and operating expenses disclosed in the following table. Table 2 
shows these relationships for 1946 and for 1949. 


TABLE 2 
OPERATING RATIOS IN SELECTED INDUSTRIES, 
1946 vs. 1949 


1946 
Operating Ratios 
Operating Operating Before After 


Revenues Expenses Taxes Taxes 

(000) (000) (%) (%) 

Domestic Trunk Airlines $ 329.872! §$ 339.932 103.0 103.2 
Class I Railways 7,628,000 6,357,000 83.3 85.9 
Motor Carriers of Passengers 380.627 299,217 78.6 86.8 
Motor Carriers of Property 883,806 852,292 96.4 97.5 
Electric Utilities 3,815,000 2,699,000 70.7 78.4 

1949 

Domestic Trunk Airlines $ 534.708 $ 501,982 93.9 95.3 
Class T Railwavs 8,580,000 6,892,000 80.3 hes 
Motor Carriers of Passengers 379,751 345,585 91.0 94.3 
Motor Carriers of Property 1,894,588 1,793,814 94.7 96.5 
Electric Utilities 5,069,000 3,746,000 73.9 81.2 


Norte: See Table 1 for footnote and sources. Operating ratios are shown 
before and after income taxes. 


ADVANTAGES OF THE OPERATING RATIO AS A YARDSTICK 


The operating ratio has distinct advantages as a yardstick for 
measuring and for establishing airline profits. 


Minimizing of Risks. The major advantage of the ratio for this 
purpose is the protection which it affords against unforeseen fluctua- 
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tions in revenues or costs in an industry with relatively small invest- 
ment and rapid capital turnover. The means by which the operating 
ratio provides such protection can be rather simply explained. 


In an industry with a large capital investment and a low rate of 
capital turnover, profits representing a fair (in the public-utility 
sense) return on investment will ordinarily represent a substantial 
proportion of gross revenues. Thus, if a company has a capital invest- 
ment of $100,000,000 and annual revenues of $40,000,000 (a capital 
turnover of 40%), a return of 6 percent on investment will represent 
profits amounting to 15 percent of operating revenues. Because the 
investment base is large in relation to operating revenues, profits de- 
termined on that base will provide a substantial margin over operat- 
ing expenses — in this case, 15 percent. 


But if the relationship of investment and revenues is reversed, so 
is the effect upon the margin. If investment is $40,000,000 and annual 
revenues $100,000,000 (a capital turnover of 250%) , a return of 6 per- 
cent on investment amounts to only 2.4 percent of revenues. With 
such a margin, a small change in either revenues or expenses can turn 
the profit into a loss. 


As a further illustration, let us look back to some of the figures 
already given. From Table | it is seen that in 1949 the Class I rail- 
ways grossed 37.2 cents for every dollar of capital investment, while 
the domestic trunk airlines obtained 143.7 cents. If it is assumed that 
each industry is to be allowed a return of 6 percent on each dollar of 
invested capital, the railways will have a profit equal to 16.1 percent 
of their gross revenues, while the airlines’ profit would be only 4.2 
percent of revenues. In other words, after paying their operating 
expenses, the airlines would have left only about one-fourth as much 
of their yearly gross revenues as would the railroads. 


But now let us suppose that the two industries experience a 10 
percent increase in expenses. The railways would still have an oper- 
ating profit, but the airlines would be in the red. 


Additional computations would only serve to dramatize the points 
already made: (1) to allow a return on investment, at rates traditional 
in the public-utility field, to an industry with a high capital turnover 
provides a dangerously narrow margin of safety; (2) where earnings 
are controlled by the rate-of-return method, the industry with the 
higher capital turnover is less able to meet adverse changes in either 
revenues or expenses. It should be obvious, therefore, that that method 
of earnings-control is an extremely risky one for an industry character- 
ized, as is the airline industry, by a high capital turnover, coupled 
with instability of both revenues and expenses. 


Table 3 which follows shows the relationship between different 
operating ratios and rates of return on investment in the airline in- 
dustry. It indicates as well as figures can the importance of stabiliz- 
ing the operating ratio, so far as possible. 
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Reduction in Rate Determination Lag. A second important 
advantage of the operating ratio is that it will speed up and simplify 
the rate-making process. As time goes on, the application of the 
rate-of-return theory to the airlines will become more complicated 
and more costly. More and more time will be devoted to valuation 
of the assets and determination of the rate base. A sharp reversal 
in the economic trend would almost certainly precipitate these prob- 
lems into airline rate cases. 

The ease of applying the operating ratio as a method of estab- 
lishing profits is clear. Through the system of uniform accounts and 
annual reports now in effect, such as the Form 41 and other reports 
prescribed by the Board, significant averages can be worked out so 
that after some experimentation and research the Board can tell 
whether a particular airline or group of airlines is healthy or finan- 
cially ill. 























CONCLUSION 


As applied to the older types of regulated industries — railroads, 
gas and electric companies, etc. — the rate-of-return-on-investment 
method of measuring earnings and fixing rates may be essentially 
fair and reasonably adequate. As applied to the airline industry, 
however, that method has serious shortcomings. For an industry 
with a high capital-turnover rate and volatile revenues and expenses, 
the operating ratio is a more significant and a more reliable measure 
— and one which has not received the attention due it. If the airline 
industry is to withstand the economic shocks which must inevitably 
be felt — if it is to acquire on reasonable terms the capital which will 
be needed to finance the tremendously costly expansion which is just 
ahead, the soundest possible method of regulating its rates and meas- 
uring its earnings must be devised. The operating ratio merits 
serious examination — at least as a step in that direction. 








THE PROPOSED PROTOCOL TO 
WARSAW CONVENTION OF 1929 


By K. M. Beaumont, C.B.E., D.S.0., M.A. (Oxon) 


At its Eighth Session in Madrid in 1951! the Legal Committee 

of 1.C.A.O. reached a number of decisions on matters of prin- 
ciple in connection with the proposed revision of the Warsaw Conven- 
tion of 1929 governing the liability of air carriers towards passengers 
and owners of cargo, which had been under discussion in various 
spheres since the early thirties of this century. At the end of the 
Eighth Session a sub-committee was constituted with a mandate to 
prepare a new draft Convention which should incorporate the princi- 
ples which had been adopted in Madrid. The sub-comittee, consisting 
of Messrs. J. B. Pereira (Brazil), C. S. Booth (Canada), A. Garnault 
(France), H. Drion (Netherlands), E. Garcia (Philippines), 
Gomez-Jara (Spain), K. Sidenbladh (Sweden), K. M. Beaumont 
(United Kingdom), E. J. Nunneley (U.S.A.) and L. Clerc (Switzer- 
land) , met in Paris in January 1952. It produced an annotated new 
draft Convention,? incorporating the Madrid decisions, which could 
be substituted for the Warsaw Convention, which experience had 
shown to contain a number of features which had caused trouble, 
doubts and difficulties, besides omitting certain things which seemed 
desirable, although it has been ratified by many States. 


The Paris draft had been circulated for consideration in the early 
part of 1952 to all States and International Organizations concerned, 
and constituted the principal item on the Agenda of the Ninth Ses- 
sion of the Legal Committee convened in Rio de Janeiro on 25th 
August 1953. The writer, who had been the Reporter at the Madrid 
meeting, was again appointed Reporter and came to the meeting pre- 
pared to explain and defend the new draft Convention prepared by the 
sub-committee of which he was Chairman. Most of the delegations 
had been briefed by their Governments upon the supposition that the 
Paris draft would be considered in detail by the Committee, and 
certain written observations thereon had been submitted, some of 
which had been circulated before the meeting. However, the Com- 
mittee, reversing the policy decided upon in Madrid, resolved not to 
consider the formulation of a new Convention based upon the Paris 
draft, but instead to take the French text of the Warsaw Convention 
(the only official text) Article by Article and paragraph by paragraph, 
with a view to ascertaining what, if any, revisions of this were consid- 
ered to be essential, and thereafter to decide whether any such revisions 
could be suitably included in a Protocol to the existing Convention. 





1 For Excerpts from “a4 of U.S. Delegation see 19 J. Air Law & C. 70. 
2See 19 J. Air Law & C 
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The main reason advanced for this decision was that the Convention 
had already received wide acceptance and that it was probable that a 
Protocol, including only limited revision of certain provisions of the 
Convention, was more likely to be accepted by a substantial majority 
of the existing contracting States than an entirely new Convention, 
although it was generally admitted that the Paris draft constituted a 
substantial improvement upon the existing Convention. 


This change in the method of approach to the subject caused some 
difficulty and confusion in the early stages of the Conference, because 
most of the delegations had been briefed under the impression that the 
Paris draft would form the basis of discussion, and these had received 
no instructions concerning the new method of approach, which in- 
volved limited revision in the form of a Protocol. It also placed the 
Reporter in a difficulty because he also had been under the impression 
that it would be his duty to explain and defend the Paris draft, rather 
than to suggest possible revision of the existing (French) text of the 
Convention, as he had done in Madrid and on numerous previous 
occasions before the Committee and various other bodies. 


The early stages of the meeting were also characterized by a certain 
lack of co-operation due to the fact that apparently some delegations 
had been instructed to oppose any revision at all, and some others to 
oppose any revision except an increase in the limit of liability for 
damage caused to passengers, whether or not resulting in death. It is 
only fair to say that, as the Conference proceeded and as it became 
obvious that the majority of the delegates were in favor of very sub- 
stantial revision of certain features of the Convention, the spirit of 
co-operation normally associated with meetings of the Committee 
developed, although it frequently happened that the actual form of 
revisions proposed was adopted only by a narrow majority. Admittedly 
some proposals for revision, whether or not based upon the Paris draft, 
were rejected for reasons of expediency based upon national or politi- 
cal, rather than legal, considerations. 


In the upshot the draft of a Protocol (in the three official languages) 
was adopted for submission to the Council of I.C.A.O., with a view to 
this being circulated to all States concerned, so that it might receive 
consideration and thereafter, if considered necessary and desirable, be 
made the subject of discussion, revision if necessary, and finalisation 
at a Diplomatic Conference to be summoned if and when the States 
concerned deemed that such a procedure was desirable. 









































MAIN FEATURES OF DRAFT 










The main features of the draft Protocol are as follows: 

In Article 1 (2) the references to “‘souveraineté,” ‘‘suzeraineté,” 
“mandat,” and “autorité,” were omitted from the new draft, and the 
word “territory” was substituted, and defined in the manner adopted 
for Civil Aviation Conventions since 1948. 
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In the draft Protocol paragraphs (2) and (3) of Article 1 were 
amended to read as follows: 


“(2) For the purposes of the Convention, the expression “inter- 
national carriage” means any carriage in which, according to the 
agreement between the parties, the place of departure and the 
place of destination, whether or not there be a break in the carriage 
or a trans-shipment, are situated either within the territories of 
two High Contracting Parties or within the territory of a single 
High Contracting Party if there is an agreed stopping place within 
the territory of another State, even if that State is not a High 
Contracting Party. Carriage between two points within the terri- 
tory of a single High Contracting Party without an agreed stopping 
place within the territory of another State is not international car- 
riage for the purpose of the Convention. 


(3) A carriage to be performed by several successive air carriers 
is deemed, for the purposes of the Convention, to be one undivided 
carriage if it has been regarded by the parties as a single opera- 
tion, whether or not it had been agreed upon under the form of a 
single contract or of a series of contracts, and it does not lose its 
international character merely because one contract or series of 
contracts is to be performed entirely within the territory of the 
same High Contracting Party.” 


And this was clarified by a new Article 42, as follows: 


“42 (1) In Article 37 (2) and Article 40 (1), the expression 
“High Contracting Party” shall mean “State.” In all other cases, 
the expression “High Contracting Party” shall mean a State whose 
ratification of or adherence to the Convention has become effective 
and whose denunciation thereof has not become effective. 


(2) For the purpose of the Convention the word “territory’ 
means not only the metropolitan territory of a State but also all 
other territories for the foreign relations of which that State is 


responsible.” 


Scope of Convention 


Reversing the decisions taken in Geneva and Madrid to widen the 
scope of the Convention as much as possible, the Committee decided 
not to widen the scope in the manner suggested in the Paris draft or 
in the manner suggested alternatively in proposals made by the United 
Kingdom, or in any other way. The main reason advanced for this was 
because so many States had already ratified the existing Convention 
that the necessity for widening its scope had lessened. It is possible 
that if this matter had been considered later during the session, when 
the spirit of co-operation was more apparent than it was at the begin- 
ning, approval might have been given to one of the two formulae which 
had been suggested, by means of which the scope of the Convention 
could have been widened without creating any more difficulty con- 
cerning jurisdiction than already exists under the Convention. 


It should be noted that, although Article 1 (1) refers to “personnes” 
and other Articles refer to “voyageurs,” the Comittee decided not to 
assimilate the two expressions which appear to mean the same thing. 
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It was also pointed out that in Article | “les stipulations des par- 
ties” is used, whereas in other Articles ‘contrat de transport” is used. 
The French delegate explained that the effect was the same, and in 
the English text it was decided to use the word “agreement” in Article 
1(2). The Committee decided not to define ‘“‘entreprise de transports 
aériens” or “transporteur,” although various interpretations can be 
placed upon both these expressions; and an amusing discussion oc- 
curred between the delegates of Spain and the Dominican Republic 
as to how “transporteur” should be translated into Spanish. This 
problem was left unsolved. 


Article 2 was deleted and replaced by provisions similar to those 
in Article 2(5) (a) and (c) of the Paris draft, reading as follows: 


“(2) The Convention shall not apply to: 

(a) Carriage of persons, cargo and baggage for military authori- 
ties by aircraft the whole capacity of which has been reserved by 
such authorities. 

(b) Carriage of mail and postal packages on behalf of postal 
authorities.” 


Chapter II was wholly remodelled. All references to detailed par- 
ticulars in traffic documents were omitted. 


Article 3 in the Protocol reads as follows: 


“(1) For the carriage of passengers a ticket shall be delivered 
containing particulars which show that the carriage is interna- 
tional in the sense of Article 1, and a statement that the carriage 
is sybject to the rules relating to liability established by the Con- 
vention. 

(2) The passenger ticket shall constitute prima facie evidence 
of the conclusion and conditions of the contract of carriage. The 
absence, irregularity or loss of the passenger ticket does not affect 
the existence or the validity of the contract of carriage which shall, 
none the less, be subject to the rules of the Convention. Neverthe- 
less. if the carrier accepts a passenger without a passenger ticket 
having been delivered or if the ticket does not include the state- 
ment that the carriage is subject to the rules relating to liability 
established by the Convention, he shall not be entitled to avail 
himself of any provisions which limit his liability in respect of the 
passenger.” 


Effect on Ticket Issuance 


It has been suggested that this may necessitate having to issue dif- 
ferent tickets for flights which are not “international”; but the Com- 
mittee, and the Observer for I.A.T.A., appeared to be satisfied that 
this would not be necessary and that a formula could be devised in a 
uniform ticket which would comply with the Convention and which 
would still enable carriers to make special provisions governing car- 
riage which is not “international” and subject to the rules of the 
Convention. On practical grounds it is essential that uniform tickets 
governing all carriage, whether “international” or not, should be 
available. It should be noted that, under the new formula, the de- 
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fenses of the carrier are not taken away from him, as they are under 
the present Convention. The view was expressed that the new formula 
would permit of group tickets being issued. 







































Article 4 concerning the baggage check was modified in exactly 
the same way, mutatis mutandis, as Article 3. 


No change was made in Article 5, but in Article 6 paragraph (3) 
was deleted and replaced by: 


“The carrier shall sign prior to the commencement of carriage of 
the cargo.” 


It should be noted that throughout the Protocol the word “cargo” was 
used to translate ‘‘marchandises,” which the French delegate explained 
would include live animals but not corpses. 


Articles 8 and 9 were redrafted in the Protocol as follows: 


“8. The air waybill (consignment note) shall contain particu- 
lars which show that the carriage is international in the sense of 
Article I and a statement that the carriage is subject to the rules 
relating to liability established by the Convention.” 
“9, If the carrier carries cargo without an air waybill (consign- 
ment note) having been made out or if the air waybill (consignment 
note) does not include the statement that the carriage is subject 
to the rules relating to liability established by the Convention, he 
shall not be entitled to avail himself of any provisions which limit 
his liability.” 
Paragraph (2) of Article 10 and paragraph (2) of Article 11 were 
re-drafted as follows: 
Article 10. “(2) The consignor shall be liable for all damage 
suffered by the carrier, or any other person to whom the carrier 
is liable, by reason of the irregularity, incorrectness or incomplete- 
ness of the said particulars and statements.” 
Article 11. “(2) Any statements in the air waybill (consignment 
note) relating to the weight, dimensions and packing of the cargo, 
or relating to the number of packages, are prima facie evidence of 
the facts stated; and any statements relating to the quantity, 
volume or condition of the cargo do not constitute evidence against 
the carrier except so far as they both have been, and are stated 
in the air waybill (consignment note) to have been, checked by him 
in the presence of the consignor, or relate to the apparent condi- 
tion of the cargo.” 


Air Waybill Negottability 


The Committee considered whether provision should be made in 
Chapter II for negotiability of the Air Waybill on the lines of Article 
10 of the Paris draft, since it had been suggested at the Madrid meeting 
that provision for this principle was important. However, it was de- 
cided not to insert in the Protocol an Article of this character because 
no urgent demand for it had been expressed, but to leave the question 
on the Agenda of the Committee for further consideration. 


No revision of Articles 17, 18 and 19 of the Convention, on the 
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lines suggested in Articles 12, 13 and 14 of the Paris draft or other- 
wise, was proposed, although these Articles contain obscurities and lack 
certain elements which have created difficulties. Article 19 concerning 
delay is particularly vague, since it contains no information as to the 
basis upon which delay should be assessed, and leaves the limit of lia- 
bility for delay the same as that for the death or injury of a passenger 
or the total loss of cargo or baggage. 


It was decided to delete altogether paragraph (2) of Article 20. 
But, although it was generally admitted that paragraph (1) of this 
Article was nonsensical if strictly interpreted, it was not found possible 
to obtain a majority for any of the many proposals made for substitut- 
ing other words for the words ‘“‘nécessaires” and “impossible.” 


Article 22, (1) , concerning the limit of liability towards passengers, 
was the subject of much discussion. In the first place it should be 
observed that the word “personnes” is used, as in Article 1 (1), al- 
though in other cases the word “voyageurs” is used. Apparently the 
two words are intended to mean the same thing, although in a legal 
document the use of different words usually implies a different mean- 


ing. 
Amount of Liability 


Concerning the limit of liability the United States delegation 
proposed that the figure of 125,000 Convention francs should be trip- 
led, i.e. an increase of 200%. On the other hand a number of delega- 
tions were opposed to any increase in the existing limit. A proposal 
to increase the existing limit by 100% was defeated. Finally a proposal 
to increase the limit by 50% obtained a majority vote and thereafter, 
on the proposal of the Canadian delegate, the figure was rounded off 
to 200.000 Convention francs, representing an increase of 60% upon 
the existing figure. 


At the end of paragraph (2) of Article 22 it was decided to insert a 
new paragraph dealing with partial losses as follows: 


“In the case of loss, damage or delay of part of registered baggage 
or cargo, or of any article contained therein, the weight to be 
taken into consideration in determining the amount to which the 
carrier’s liability is limited shall be only the total weight of the 
package or packages concerned [meaning presumably those actually 
lost, damaged or delayed]. Nevertheless, when the loss, damage 
or delay of a part of the registered baggage or cargo, or of any 
article contained therein, affects the value of other packages cov- 
ered by the same baggage check or the same air waybill (consign- 
ment note), the total weight of such package or packages shall also 
be taken into consideration in determining the limit of liability.” 


It would seem that the drafting of this provision might be im- 
proved. 


Paragraph (4) was deleted and replaced by the corresponding para- 
graph in the Rome Convention of 1952. 
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It was decided not to incorporate in the Protocol any provision 
concerning deviation, etc., as suggested in Article 16 (1) (b) of the 
Paris draft; but it was decided to add a new paragraph (2) to Article 
23 as follows: 


“(2) Paragraph (1) shall not apply to provisions governing loss 
or damage resulting from the special nature, latent defect or in- 
herent vice of the cargo carried.” 


This was intended to cover the case of perishables, specially fragile 
articles, live animals, etc. 


Problem of “dol” 


Article 25 concerning “dol” and its equivalent naturally gave rise 
to considerable discussion. Eventually it was decided to delete the 
whole of the existing Article 25 and to substitute the following pro- 
visions which correspond almost exactly with the formula in the Rome 
Convention of 1952: 


“The limits of liability specified in Article 22 of the Convention 
shall not apply if it is proved that the damage resulted from a 
deliberate act or omission of the carrier, his servants or agents, 
done with intent to cause damage; provided that, in the case of a 
deliberate act or omission of a servant or agent, it is also proved 
that he was acting in the course of his employment.” 


It is believed that the effect of this would be the same as the cor- 
responding provision in the Rome Convention. It is more favorable 
to the carrier than the formula suggested in Article 15 (7) of the Paris 
draft, and some of the delegates considered it to be too favorable. 


After Article 25 it was decided to insert in the Protocol an entirely 
new article as follows: 


“25A. If under applicable law, a servant or agent of the carrier 
is liable for any damage contemplated in the Convention, he shall be 
entitled, in an action brought against him before a Court in the 
territory of a High Contracting Party, to avail himself of all de- 
fenses and limits of liability which are available to the carrier 
under the provisions of the Convention. The total amount recover- 
able from the carrier, his servants and agents together, shall not 
exceed the amount which could be recovered from the carrier under 
the provisions of the Convention. The provisions of this Article 
cannot be invoked by a servant or agent who has acted with intent 
to cause damage.” 


This is a longer and a more detailed formula than that last comprised 
in Article 13 (3) of the Paris draft, but it would set at rest serious doubts 
which have been expressed in connection with Article 25 concerning 
the position of servants and agents of the carrier. 


It was decided to leave untouched Articles 26 to 33, although 
Articles 18 to 23 of the Paris draft include more detailed and compre- 
hensible provisions relating to the matters concerned, especially in 
connection with times for notice of claims. In this connection it should 
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be noted that the existing Convention prescribes no period within 
which notice of a claim must be made in the case of the death, wound- 
ing or bodily injury of a passenger, and this has caused doubts and 
difficulty. 


It was decided that Article 34 should be deleted and replaced by 
the following: 


“The Convention does not apply to carriage performed in extra- 
ordinary circumstances outside the normal scope of an air car- 
rier’s business.” 


It was also decided to delete Article 35 and to substitute the fol- 
lowing: 


“The expression ‘days,’ when used in this Convention, means cal- 
endar days not working days, except in Article 26 where, in the 


case of damage, the expression shall mean ‘working days’. 


If the Conference had not been somewhat confused in the early 
stages, for reasons above mentioned, it seems possible that certain 
other revisions might have been incorporated in the draft Protocol, 
for instance the widening of the scope of the Convention under Article 
1 (2), and it is possible that this matter, and certain others, may be the 
subject of further study at any Diplomatic Conference which is con- 
vened to carry the matter further. It was also curious that on one point 
the Conference rejected a principle which had been unanimously 
approved at the previous meeting in Madrid. However, the draft 
Protocol includes a number of important and practical principles, the 
incorporation of which in the Convention would undoubtedly help 
towards simplification of procedure and eliminate a number of prob- 
lems which have caused doubts and difficulties for air carriers and their 
clients, and their respective legal advisers, and the insurers of the risks 
involved. 


RECOMMENDATIONS FOR CONSIDERATION 


The writer feels that it might be wise to consider amplification of 
the draft Protocol with a view to the inclusion of some, if not all, of 
the following items, namely: 


Widening the scope of the Convention on the lines suggested in 
Article 2 of the Paris draft or in the amendment proposed by the 
United Kingdom delegation; the inclusion of certain definitions: e.g. 
of passenger, carrier, registered baggage, cargo, air transport under- 
takings, place of departure and place of destination; specific provision 
to enable “international” documents of carriage to be used for “non- 
international” carriage, which could be made the subject of special 
conditions; negotiability of the air waybill; clarification of the exact 
period during which the provisions of the Convention are applicable, 
on the lines of Article 12 of the Paris draft; provisions relating to delay 
of passengers on the lines of Article 12 (3) of the Paris draft; provision 
for hand baggage on the lines of Article 12 (4) of the Paris draft, and 
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for cargo and registered baggage on the lines of Article 12(5) of the 
Paris draft; provision for deviation; realistic revison of Article 20 (1) ; 
revision of times for notice of claim and the inclusion of a definite 
period in the case of claims for death or personal injury, on the lines 
of Article 18 of the Paris draft. 


The writer personally also feels that it would be practical, and 
avoid complication over different laws, if the provisions of the Con- 
vention could be extended to cover the whole period during which 
cargo is in the custody of the carrier, which would involve material 
revision of Article 18. The wording of Article 22(1) also is not very 
happy in making reference only to the “voyageur,” without making it 
clear that the limiting provisions of the Convention extend also to the 
dependents of the individual concerned and others, such as employers, 
who may sustain damage by reason of the death or injury of the 
“voyageur.” Article 29 also makes no reference to the suspension or 
interruption of the period during which actions may be brought, and 
provides no final period for the extinguishment of claims. 


Finally the draft Protocol makes no reference to the additional 
Protocol referring to Article 2 which is annexed to the present Con- 
vention. It would seem desirable that some reference to this should 
be made, especially since the draft Protocol includes a new Article 2 
to be substituted for the existing one. 


If, however, the draft Protocol were amplified to include all the 
provisions suggested above, it might be more practical to deal with the 
matter by means of an entirely new Convention, as originally suggested, 
rather than through the medium of such an extensive Protocol! 

















THE FETISH OF SEPARATING SUBSIDY 


FROM AIR MAIL PAYMENTS 
By Harvey C. BUNKE 


Assistant Professor of Transportation, The State University of 
Iowa; B.S., 1947; M.S., 1949; Ph.D., 1951; University of Illinois. 
Formerly, Economist, Office of Price Stabilization. 

S INCE the convening of the eightieth Congress in early 1947 a strong 

movement has been afoot for legislation directing the Civil Aero- 
nautics Board to separate formally subsidy from the compensation air 
carriers receive for transporting mail. This pressure — not surprising 
in light of the dismal post war airline depression — culminated in the 
House and Senate approving separate bills each requiring the Board 
to make a clear distinction between subsidy grants and mail payments. 
To placate Congress the CAB in 1951 and again in 1952 issued “subsidy 
separation reports.” The Board’s studies however were in no way to 
effect “. . . the total amount of mail compensation paid or to be paid 
to each air carrier... .”' With the separation completed and the pass- 
ing of the industry’s financial distress, the strong Congressional demand 
for separation subsided and although the eighty-third Congress saw 
separation bills introduced in both Houses, legislation requiring a 
formal division appeared unlikely. This is how matters stood on May 
1, 1953. In the ensuing month however two Circuit Court decisions 
and a Presidential Reorganization Plan were destined to give “subsidy 
separation” a significance wisely avoided by Congress. 


In these two decisions the Court ruled that the Board must give 
proper weight to all air transport income before awarding mail rates 
containing a subsidy element. Thus the Court decided that the amount 
of income earned by Chicago and Southern Air Lines in excess of the 
8%, considered adequate by the Board on domestic operations should 
offset the subsidy needed for serving international routes. Using the 
same logic the Court concluded that profit realized by Western Air 
Lines from a route and equipment sale should be applied to reduce the 
subsidy needs of the carrier. On June 1, shortly after the two Circuit 
Court decisions, President Eisenhower, eager to avoid a repetition of 
the 14 billion dollar 1952 postal deficit, submitted to Congress 
Reorganization Plan No. 10 of 1953.2 The purpose of this plan is to 
make the Civil Aeronautics Board, rather than the Post Office Depart- 
ment, responsible for paying the subsidy authorized by the former 
agency. In other words the comnensation element is to come from 
Post Office Department funds while subsidy pavments would be sup- 
plied from the budget of the Civil Aeronautics Board. In the message 
accompanying the Reorganization Plan, President Fisenhower ac- 
knowledged the CAB’s “separation reports.”’ hut recommended “. . . 





1 Civil] Aeronautics Board, Administrative Separation of Subsidy From Total 
Mail Payments to Domestic Air Carriers. (September, 1951), p. 2. 
220 Jr. Air L. & C. 210; 83d Congress 1st Session, House Document 160. 
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this reorganization plan should not preclude the consideration by the 
Congress of legislation to effect refinement and modifications in the 
basic law of this field. One such change, for example, would be an 
amendment of the Civil Aeronautics Act to provide specifically that 
compensatory rates for mail transportation should be based upon the 
cost of rendering mail service, plus a fair return.” The President con- 
tinued .. .““I believe it would be appropriate to establish the cost as a 
matter of definite legislative policy.” 


In the light of recent judicial and executive action an examination 
of aviation policy with a particular emphasis on subsidy appears war- 
ranted. 


Pouicy TREND 


Commercial aviation receives two types of government assistance 
and for want of better terminology these may be designated as direct 
and indirect aid. Direct aid is generally thought of as that bounty 
conferred through the medium of air-mail payment. Indirect assist- 
ance is provided in the form of government construction, maintenance 
and operation of airport and airway facilities,* and while the federal 
government bears all costs incident to the airways, both federal and 
local agencies contribute to the development of airport facilities. In 
recent years failure of airports to produce adequate revenue to cover 
operating costs, much less maintenance and interest expense, has 
brought mounting pressure for the air carriers to pay higher fees for 
the use of airport facilities. In conjunction with the move for higher 
airport fees, air lines are censured for failing to pay their fair share of 
the cost of building and operating the airways. Those who urge in- 
creased airport charges and the imposition of an airway tax do not 
always consider some of the more obvious ramifications of such pro- 
posals. It is not to be doubted that raising airport fees and increasing 
aviation taxes would produce additional revenue helpful to the cover- 
age of expenses incident to the operation and maintenance of these 
facilities. The value of this plan as a means of shifting the cost of these 
facilities from the taxpayer to the user of air service may, however, be 
more apparent than real. The imposition of significantly higher 
charges for the use of these public-provided facilities will cause carrier 
management to seek out new sources of revenue, which may very well 
take the form of enlarged mail payments. It appears, therefore, that 
direct subsidy, i.e., assistance extended in the form of air mail pay- 
ments, must be dealt with before any successful program reducing 





3 Federal appropriations 1945-1951 for the establishment of navigation 
facilities totaling upward of $103,902.000 indicates the extent of public assistance 
necessary to existing airway installations. Civil Aeronautics Administration, 
CAA Statistical Handbook of Civil Aviation, (1949 and 1950). It is estimated 
that the microwave all weather system will cost the federal government in ex- 
cess of another billion dollars. 

4 The 1951 airnort plan called for aggregate local and federal expenditures 
of $661,975,000. Jbid. p. 15. 
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indirect subsidy, i.e., aid granted in the form of construction and 
operation of airports and airways can be effected.® 


Direct subsidy means many things to many people and has meant 
different things at different times. The framers of the Air Mail Act of 
1925, the initial legislation enabling private contractors to transport 
mail, saw the possible danger of according subsidy through air mail 
payments. This statute, in order to minimize the postal deficit and 
restrict direct assistance provided that the carriers were not to receive 
more than 80 per cent of postal receipts. Subsidy, as conceived in the 
late 1920’s was the amount of tax money required to cover the financial 
losses the Post Office Department suffered in rendering air mail service. 
Although subsequent amendments dispensed with provisions inhibit- 
ing the extension of direct aid, the net deficit theory — post office 
expenditures in excess of postal revenues for the handling and trans- 
porting air mail — was accepted until the early 1930's. At this time, 
the net deficit concept of subsidy was replaced by the proposition that 
the extent of subsidy can only be measured by deducting the ‘fair mail 
rate” from the actual rate paid the carriers and multiplying the dif- 
ference by the number of units shipped. Along with discarding the 
net postal deficit as a measure of direct subsidy, the adherents of the 
“fair rate” doctrine established a technique purporting to permit the 
determination of the fair compensation for mail carriage.? 


To those unfamiliar with thought developed on overhead cost, the 
allocation system proposed by this group of writers may appear as a 
simple and logical means of finding the ‘“‘just remuneration” for trans- 
porting mail. But to those familiar with accounting principles and 
rate theory, the patent faults of determining rates on the basis of cost 
alone should be quite apparent. Yet this is not entirely true. A num- 
ber of writers, clearly aware of the difficulties of allocating common 
costs to several classes of traffic and showing an appreciation of ortho- 
dox rate theory, appear willing to adopt this approach as a means of 
determining the magnitude of direct subsidy extended the industry. 
Both the Federal Coordinator of Transportation’ and the Board of In- 





5 The Civil Aeronautics Board took cognizance of the inter-relationship of 
these two types of aid when it rejected a carrier’s request to establish airway 
installations. The Board rightfully pointed out the cost of these facilities might 
ultimately be borne by the government through increased air mail payments. 
Braniff Airways, 2 CAB 227. (1940). 

6 The subsidy obtained by applying the “fair rate” doctrine is always greater 
than the financial losses reported by the Post Office Department on air-mail opera- 
tions. During the recent war, the Post Office reported sizeable profits on air mail 
operations while studies applying the “fair rate” technique denoted the extension 
of large subsidies during this period. 

7 Perhaps the first to develop this concept systematically was Paul T. David 
in his Economics of Air Mail Transportation, (Brooklings Institution, Washing- 
ton, 1933). For the most complete criticism of the net deficit theorv see F. A. 
Spencer, Air Mail Pay and the Government, (Brookings Institution, Washington, 
1941). 

8 Public Aids to Transportation, 4 vols., (1940). 
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vestigation and Research’ arrived at their estimates of direct subsidy by 
using cost allocation formulas. Continued confidence in this method- 
ology is reflected in more recent government studies, the journals, 
transportation texts and was an important factor which all but led 
Congress to enacting legislation requiring the Board to distinguish 
formally between subsidy awards and compensation payments. The 
overwhelming weight favoring separation caused the CAB reluctantly 
to issue a “subsidy separation” report for administrative purposes 
only.?° 


THEORETICAL FRAMEWORK FOR DETERMINING AIR MAIL RATES 


The key to obtaining a reasonable estimate of the subsidy extended 
is to be found in securing a fair rate for the transportation of mail. 
Once such a rate is established, subsidy is readily calculated by deduct- 
ing the fair rate from the actual rate and multiplying the difference by 
the number of units shipped. As a corollary, subsidy calculations may 
be exaggerated, understated, or accurate depending upon the success 
realized in gaining the proper mail rate. It further follows that an 
evaluation of existing “subsidy separation” procedures should consider 
the efficacy of the various methods for producing truly fair mail rates." 
To do this it is essential to give some attention to the cost structure 
of the industry. 


The fact that a considerable portion of the carriers’ costs are com- 
mon to the carriage of all types of traffic casts some doubt on the 
applicability of cost allocation as a useful device for determining real- 
istic mail. rates.'2_ Certainly, common costs may be apportioned by 
weight, by space, or — as cost accountants so often do in other indus- 
tries — by the relative direct costs of each type of traffic. But unless 
each class of traffic is capable of bearing a pro rata share of indirect 
expenses, this kind of distribution lends little, if any, assistance in 
establishing rates. In fixing rates and fares the aggregate revenue 
earned from the sale of all services must, if the carrier is to continue 
operations without significant modifications, equal the total cost of 
production; and the price of each service should at least cover the prime 
or direct expenses incident to it. It does not follow, however, that 
each type of traffic will contribute its apportioned share of common 
costs because the quantity of indirect expenses that each class of traf- 





9 Public Aid to Domestic Transportation, House Document No. 159, 79th 
Congress Ist Session (1944). 

10 Initially at least, the Board opposed “subsidy separation.” Testimony of 
the Chairman of the Civil Aeronautics Board before the Senate Committee on 
Interstate and Foreign Commerce (81st Session, 1st Session) on Hearings pur- 
suant to Senate Resolution 50 clearly demonstrates the Board’s early resistance 
to such a project. pp. 135-156. 

11 For a penetrating analysis of more recent subsidy proposals see D. Philip 
Locklin, “A Critique of Proposals to Separate Subsidy from Air Mail Pay” 18 
Journal of Air Law and Commerce. 166 (1951). 

12“, . . the preponderance of air carrier costs is common to all classes of 
traffic... .” Civil Aeronautics Board, Administrative Separation of Subsidy from 
Total Mail Payments to Domestic Air Carriers. Op. Cit. p. 9. 








SEPARATING SUBSIDY FROM AIR MAIL PAYMENTS 277 


fic will ultimately bear depends finally on the demand for air service. 
In short, whenever common costs are present, demand or non-cost 
factors are paramount in establishing rates and fares. Hence, charges 
for each class of traffic which yield maximum contributions to common 
costs are advantageous to all air transport users even though revenue 
from some classes of traffic may be insufficient to cover direct plus 
apportioned indirect expenses.!* The acceptance of these principles 
leads one to conclude that segregation of compensatory air-mail pay 
from subsidy grants cannot be accomplished without giving some con- 
sideration to the demand for service. While one may be in sympathy 
with those who point to the difficulty of measuring the value of air 
service, it is a basic truth that valid subsidy measurement cannot be 
obtained without some knowledge of the demand for air transporta- 
tion. As a means of gaining some insight into the demand for air 
transportation let us observe the procedure followed by industry in 
establishing rates and fares. 


Charges on non-mail traffic result from the full play of the market 
mechanism.'* It is a logical endeavor for each carrier to establish rates 
and fares on non-mail traffic which management believes will bring a 
maximum contribution to indirect costs.'5 Accepting this as a reason- 
able supposition our remaining concern involves estimating the de- 
mand for air-mail transportation. Although this task is made difficult 
by the Post Office Department being intermediate to the producer and 
the ultimate consumer, such an arrangement does not preclude certain 
penetrating observations bearing on this problem. It is well known 
that rapid shipment is the single peculiar advantage air transportation 
offers the letter sender and this advantage grows in significance as the 
distance the letter travels increases. It is to be expected therefore that 
air mail demand will be greatest and most inelastic for long distance 
service. This being the case, it is not surprising to see carriers, such 
as the “Big Four,” flying between remote points transporting the over- 
whelming majority of the mail while carriers having a smaller scope 
receive only light mail shipments.'® Such an obvious generalization is 
no assistance unless it can be applied to specific situations and to some 
extent this is possible without entering the realm of speculation. If, 
for the moment, we assume a given Post Office Department handling 





18 So long as the carrier does not earn more than a reasonable return. 

14 With the restriction that rates and fares must be just and reasonable. 

15 The writer is aware that the trunklines offer service, because of the rigidi- 
ties of the regulatorv process or because of long run anticipations, which do not 
cover direct costs. These instances are not of sufficient consequences as to negate 
the value our basic proposition. With local carriers it may be something of a 
different matter. It is not impossible that these lines may sell a sizeable portion 
of non-mail traffic at less than prime costs. The bearing this has on the separa- 
tion issue will be shown in a subsequent section of this paper. 

16 It is estimated that approximately 80% of the mail ton-miles were pro- 
duced by the “Big Four” in 1951. Calculations from CAB Administrative Sepa- 
ration of Subsidy From Total Mail Payments to Domestic Air Carriers. Op. Cit. 
Appendix A. Length of haul is, of course, only one of the features causing these 
carriers to experience heavy mail traffic. 















278 JOURNAL OF AIR LAW AND COMMERCE 





cost for each ton mile of mail and we further assume one demand 
schedule for all air mail service, it is possible to evolve certain princi- 
ples relevant to the separation issue.'? 


In 1951 the Post Office Department realized $1.70 for every ton- 
mile transported by the carriers. In the same period it was estimated 
the Post Office Department incurred, exclusive of payments to the car- 
riers, mail handling costs of $0.84 per ton-mile.’* The difference be- 
tween these two figures, $0.86 per ton-mile, could have been paid to 
the carrier without the Post Office Department suffering any losses on 
air mail service. To put this another way, we know that the 1951 
users were willing to pay at least $0.86 to air carriers for every ton-mile 
of service sold.1® Since there is a tendency for charges on non-mail 
traffic to be set at most profitable levels and since we know that mail 
users are willing to pay at least $0.86 per ton-mile of service, orthodox 
rate theory would lead one to conclude that any line receiving less 
than $0.86 per ton-mile operates without the benefit of government 
aid. The application of this standard which gives weight to both cost 
and demand factors produces results quite dissimilar from those ob- 
tained when cost factors alone are used as a basis for determining sub- 


TABLE I 
ESTIMATES OF DIRECT SUBSIDY AWARDED, 19514 








Postal Revenue 
generated at Payment CAB 
Carrier $0.86 per ton- to Estimated Subsidy 
Group mile Carriers Subsidy Estimate 
Group I $37,207,040 $23,111,000 ($14.096.040)b $3,641,000 
Group II 8,363,500 14,430,000 6,066,500 9,276,000 
Group III 924,500 6,734,000 5,809,500 5,926,000 
Group IV 206,400 8,749,000 3,542,600 3.520.000 
Group V 249,400 9.072.000 8,822.600 8,641,000 
Group VI 82,560 2.545.000 2,462,440 2,298,000 
Group VII 32,640 1,500,000 1,467,360 1,253,000 





_ @Source: Calculated from Civil Aeronautics Board Administrative Separa- 
a of Subsidy from Total Mail Payments to Domestic Air Carriers. September 
1951. 

> Postal income exceeded cost of service by this amount for mail transported 
by lines in this group. 


17 Post Office handling costs are of a terminal or fixed nature and will decline 
proportionately as the length of the shipment increases. The demand for air- 
mail service can be expected to be greater and more inelastic for the longer ship- 
ment. Hence our suppositions above tend to distort our conclusions relative to 
the ton-mile non-subsidy remuneration available to each class of carrier. The 
bias will be downward for transcontinental lines and upward for regional car- 
riers. Thus the elimination of the distortion would, rather than invalidating our 
conclusions, confirm our result. 

18 Data used in this section computed from material contained in Civil Aero- 
nautic Board Administrative Separation of Subsidy From Total Mail Payment 
to Domestic Air Carriers, Op. Cit. Appendix A. 

19It is quite probable, of course, that many users would be willing to pay 
more than this amount. This could be determined only by experimenting with 
postage rates. 
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sidy awarded. For example, the Board estimated that the “Big Four” 
in 1951 were accorded subsidy payments of $3,641,000 whereas the 
above analysis would indicate that these carriers received no assistance 
in this year. When the air-mail users paid at least $0.86 and the car- 
riers received $0.53 for this service it appears unwarranted to state that 
these lines were subsidized. Table I compares the subsidy computed 
by the Board with that obtained by applying the formula developed in 
this paper. It is evident that the Board’s complete reliance in cost 
factors has overemphasized the aid extended to strong lines, i.e., car- 
riers in Groups I, IJ, and III and underemphasized the bounty 
granted to weak groups. It is also to be noted that the mail carried by 
the stronger lines contributes to the support of mail shipped over weak 
routes. Table I shows that at $0.86 per ton-mile, Group I carriers 
generate $37,207,040 of revenue over and above Post Office handling 
expense. Yet these carriers received only $23,111,000 in mail remu- 
nerations, leaving the Post Office Department with $14,096,040 in 
excess of total expenses on these operations. On the other hand, at 
existing postal rates, the demand for the service offered by Group V 
carriers does not afford revenue equal to all costs and these carriers 
may be said to be subsidized to the extent of $8,822,600.” 


SussipY SEPARATION As AN ANALYTICAL TOOL 


The separation procedure developed in this paper, while not pur- 
porting to permit accurate calculations relative to the subsidy granted, 
denotes the weakness of the Board's separation technique and also 
clearly points out a theoretically correct subsidy may be obtained only 
if the Board applies the following criteria: (1) Is each type of non- 
mail traffic covering direct costs and making the maximum contribu- 
tion to indirect expense? (2) Is carrier mail pay in excess of the amount 
users are willing to pay for air mail service? 


Since there is wide divergence in rates paid to the different carriers, 
it would be necessary for the Board to apply these standards to the 
operations of each carrier. At this point the magnitude of the task as 
well as inexactness of the result to be expected must produce some 
speculation as to the real value of “subsidy separation.” It is to be 
remembered that separation at best is merely a bookkeeping process 
which is to yield information helpful to the formation of public policy. 
But will a separation provide any really new information? 


In 1953 nine of the domestic carriers received $0.53 or less for every 
ton-mile of mail carried. Our simple analysis would indicate that 
there is no subsidy being granted to these lines and the operations con- 
ducted by these lines are economically sound. But what of the other 
some 20 carriers operating? Without giving thought to the amount 











20 Since some of this payment is offset by “profits” on air mail shipment 
over strong lines, complete accuracy requires pointing out that part of the pay- 
ment is subsidy while the remaining portion springs from discrimination against 
mail users shipping over the strong lines. 
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of subsidy conferred, it is quite possible to adjudge the soundness of 
the policy fostering these carriers simply by observing the mail rates 
these lines receive for transporting mail. The Board estimated that 
the ten local carriers in Group V would receive an average compensa- 
tion per ton-mile of mail of $27.00 and $24.00 for the years 1952 and 
1953 respectively. One carrier was paid $41.50 while another's need 
was $301.00 for transporting a ton-of-mail. Although information of 
this nature has always been available, it seems to be the consensus that 
sound policy decisions cannot be reached without determining the pre- 
cise amount of subsidy conferred in the industry. It is submitted that 
this is a weak excuse for justifying unsound practices. 


When a line receives $27.00 a ton-mile for transporting mail over 
a route served almost equally as fast by surface transportation, it hardly 
appears necessary to establish a highly complex accounting system to 
determine the economic soundness of the route. The Board estimates 
that $20.00 of the $27.00 paid the carrier represents subsidy while a 
figure of $26.00 would be obtained by the analysis developed in this 
paper. At this point one is tempted to query: What is the difference if 
the subsidy is $26.00, $20.00, $15.00, or $10.00 per ton-mile? The mail 
rate itself, when compared to what the users are willing to pay for the 
service, clearly demonstrates that the service these lines render is highly 
uneconomical in nature and barring other significant factors should be 
discontinued. 


The fact that “subsidy separation” hold little promise of providing 
anything not generally known suggests that those favoring such a pro- 
cedure cherish the belief that it will prove useful in curbing the ten- 
dency of the industry to develop excess capacity and at the same time 
impel the carriers to adjust more rapidly to short-run fluctuations in 
demand. Such a wish is of course quite unrealistic for the forces re- 
sponsible for uneconomical operations are not so much the size of the 
mail payment, but rather the method of administering mail compen- 
sation. A mere system designed to record facts, no matter how elabo- 
rate, cannot per se be expected to instill the incentive necessary to 
change. Although a discussion of the policy changes necessary to pro- 
moting a system consistent with the public interest is beyond the scope 
of this paper, it is well to note that “subsidy separation” is not likely 
to enlarge significantly the ample supply of data available to policy- 
makers. 


CONCLUSIONS 


Several observations are to be drawn from this discussion. First, 
the CAB in establishing policy and the courts when interpreting the 
laws must be alert to the theoretical infirmities of the Board's separa- 
tion process. Second, separation is not likely to produce any new and 
valuable information helpful to the formulation of public policy and 
third and more important the Board’s present policy of urging the 
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expansion of air transportation in the area of least advantage is detri- 
mental to development of air transportation in the area of greatest 
advantage. Air transportation’s competitive advantage is least on 
short, low-population-density routes and greatest on long, high-popu- 
lation-density routes and it is therefore not surprising to see the Post 
Office Department record “profits” on transcontinental service only to 
see this agency report financial losses on mail carried by the local car- 
riers. If these local carriers were no longer supported, the Post Office 
Department would show a “‘profit” on air-mail service and the question 
of “subsidy separation” would be less significant. Moreover, the elimi- 
nation of these carriers would be conducive to a reduction in air-mail 
postal rates and thereby accelerating the expansion of the industry 
where it enjoys the greatest competitive advantage. Such a step would 
reverse the policy which inhibits the exploitation of the heavy demand 
for long-haul air transportation and has advanced commercial aviation 
where consumers manifest little desire for the service. 
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HE 1951 amendments to the Defense Production Act of 1950 pro- 

vided for separate wage control machinery to administer the federal 
wage stabilization program for the airline industry.! General Order 
No. 7 (Revised) of the Economic Stabilization Administrator? estab- 
lished the Railroad and Airline Wage Board (RAWB), which carried 
out this function from September 27, 1951, until the suspension of 
direct wage controls by the President on February 6, 1953.5 This article 
will review and evaluate the effects of RAWB operations. 


Airline employees were subject to the same wage and salary controls 
that governed industry generally from January 25, 1951, the date of 
imposition of the general wage freeze,* until July 31, 1951, the expira- 
tion date of the Defense Production Act of 1950. During this period 
the stabilization of wages and salaries was under the jurisdiction of 
the Wage Stabilization Board (WSB), or the Salary Stabilization Board 
(SSB) , depending upon whether the employees concerned were non- 
exempt or exempt under the Fair Labor Standards Act, the former 
being under the WSB, and the latter the SSB.5 Neither the WSB or 
the SSB during this period, however, developed any special policies to 
accommodate the wage practices of the airlines. The WSB, on June 21, 
1951, did establish a special interim Rail and Air Transport Appeals 
and Review Committee, a tripartite panel, to process cases involving 
employees subject to the Railway Labor Act, but it was only in existence 
until July 31 of that year, and no special rules were developed for the 
airlines. In April, 1951, there was established a Temporary Emergency 
Railroad Wage Panel that was charged with making findings and recom- 
mendations concerning a recently concluded wage agreement covering 





165 Strat. 134, §105(a), (b) (1951); The Defense Production Act of 1950, 
as amended §403(a), §502. 

2 Dated September 27, 1951. 

3 Executive Order 10434 (February 6, 1953). 

4General Wage Stabilization Regulation 1 (January 26, 1951). 

5 Section 13(a) (1) of the Fair Labor Standards Act exempts from the mini- 
mum wage and maximum hour requirements “any employee employed in a bona 
fide executive, administrative, professional, or local retailing capacity, or in the 
capacity of outside salesman (as such terms are defined and delimited by regula- 
tions of the administrator) .” The requirements for exemption under this section of 
the act are contained in ee, part 541, issued by the Wage and Hour Ad- 
ministrator (29 CFR, pt. 541). 


282 



























WAGE STABILIZATION IN AIRLINE INDUSTRY 283 


non-operating employees on the railroads,® and in August, 1951, the 
Panel was reactivated and entrusted with handling on an interim basis 
(until establishment of the RAWB) wage stabilization cases in both 
the railroad and air transport industries.? Even during this latter period, 
however, the Panel, under the chairmanship of Dr. William M. Leiser- 
son, operated on a case-by-case basis, and never adopted any general 
principles for the handling of matters involving airline employees. The 
task of developing policies for the regulation of airline wages was left 
to the RAWB. 


STRUCTURE AND FUNCTIONS OF THE RAWB 


The RAWB was composed of three career civil servants with expert 
knowledge of labor problems in the railroad and air transport in- 
dustries. Only the chairman, Nelson M. Bortz, served on a full-time 
basis. He was responsible for administration of the affairs of the Board, 
and was the only member of the Board who participated in the day-to- 
day processing of cases. It was possible for the internal organization and 
operating techniques of the RAWB to be kept quite informal, because 
of the compactness of the two industries subject to its jurisdiction, and 
because of a very small staff.* —The RAWB’s primary function was to 
review applications for wage increases to determine whether they were 
approvable under the standards set forth in the wage and salary regula- 
tions. Throughout its existence the Board relied for the most part on 
the standards contained in regulations promulgated by the WSB and 
the SSB, it having been decided that this was desirable rather than for 
it to draft its own regulations that might be at variance with those 
applicable to industry generally.® All RAWB orders approving wage 
adjustments contained a certification required by Section 502 of the 
Defense Production Act, that the approved adjustments were ‘‘con- 
sistent with standards now in effect . . . for the purpose of controlling 
inflationary tendencies,’ and carried the countersignature of the Eco- 
nomic Stabilization Administrator. A secondary function of the RAWB 
was to review arbitration and emergency board decisions for the 
Economic Stabilization Administrator. 





6 General Order No. 7, issued by the Economic Stabilization Administrator 
(April 9, 1951). 

7 General Order No. 7, Amendment 1, issued by the Economic Stabilization 
Administrator (August 17, 1951). 

8 Total number on the staff of the RAWB did not exceed twelve. The average 
budget allocation was $75,000. 

9 General Railroad and Airline Stabilization Regulation 1, originally issued 
November 29, 1951, and revised May 23, 1952, simply adopted without change 
appropriate regulations of the WSB and SSB. The line of demarcation between 
RAWB and SSB jurisdiction was unclear, because the former had jurisdiction 
over “employees subiect to the jurisdiction of the Railway Labor Act.” Under the 
Railway Labor Act the term “employees” includes the lower echelon of supervisory 
officials. These employees are exempt under the Fair Labor Standards Act defini- 
tion, but were subject to RAWB jurisdiction. See MacIntyre, The Railway Labor 
Act—A Misfit for the Airlines, 19 J. Air L. & C. 274, 276 (1952). Therefore, where 
these employees were not represented by unions, the RAWB applied standards 
contained in regulations of the SSB, the regulations of which differed slightly from 
those of the WSB. All other management officials remained subject to SSB juris- 
diction throughout the stabilization period. 
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The RAWB tried to give the airline industry ‘‘good service” by 
expediting the processing of cases,!° having its staff always available 
for consultation with management and union officials, and by attempt- 
ing to educate the parties under its jurisdiction in understanding the 
regulations and how they could be complied with. Every RAWB order 
contained an explanation of the factors underlying the decision, in an 
attempt to make its administrative actions understood. The RAWB’s 
mode of operation was made possible by the cooperative attitude of 
the industry which was also reflected in the completely insignificant 
incidence of noncompliance or violation of the regulations. 


The basic standards used by the RAWB in processing airline peti- 
tions, as reflected in the regulations that it administered, fell into three 
general categories: (a) General wage increases did not require ap- 
proval, if they did not exceed 10 percent above January, 1950 wage 
levels," plus the percentage increase in the cost of living from January 
15, 1951 to the date of the proposed increase;!* (b) Those regulations 
which permitted “housekeeping” or “day-to-day” compensation prac- 
tices in effect on each airline prior to the wage freeze to continue in 
effect without requiring approval of the controls agency (this included 
increases based on merit or length of service, promotions, etc.) ;' 
(c) Those regulations which dealt with adjustment of wages and work- 
ing conditions on one airline to conform more closely with wages and 
working conditions in the airline industry as a whole, or in a particular 
region.'* 


One of the most significant aspects of the RAWB’s operations was 
its development of methods for applying the standards set forth in these 
regulations to ascertain unique wage practices of the airline industry. 
Two of the more important of these wage practices which required 
special standards were: (a) Relatively long automatic length-of-service 
wage progression ranges for many groups of employees. (Under these 
plans employees are hired at one rate, advance to a higher rate at the 
end of six months, and continue to move up to higher rates at six-month 
or one-year intervals, in some classifications not reaching the top of the 
scale until after seven or eight years’ service) ; (b) Complex methods of 
wage payment utilized for some members of flight crews. The problems 
presented by this latter subject will be discussed subsequently in the 
section entitled ‘Extension of the Flight: Pay Formula.” 


10 The RAWB inherited a backlog of 321 cases of which 41 were airline cases. 
During the period of its existence it processed 1402 cases of which 437 involved 
airlines. RAILROAD AND AIRLINE WAGE BOARD, FINAL REPORT AND SUMMARY OF 
ACTIVITIES 6 (March 31, 1953). 

11 General Wage Regulation 6, as amended; General Salary Stabilization 
Regulation 1 (amended), §22 

12 General Wage Regulation 8 (revised), as amended; General Salary Stabi- 
lization Regulation 1 (amended), §41. 

13 General Wage Regulation 5 (revised), as amended; General Salary Stabi- 
lization Regulation 1 (amended), Art. V, VI. 

14 General Wage Regulation 10, as amended; General Salary Stabilization 
Regulation 1, (amended), §43; General Wage Regulation 13 (revised) ,as amended; 
General Salary Stabilization Regulation 1 (amended), §44, 91; General Wage 
Regulation 17; General Salary Stabilization Regulation 1 (amended), §42. 
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AUTOMATIC WAGE PROGRESSION PLANS 


The primary problem confronting the RAWB was to apply the 
cost-of-living and other appropriate yardsticks of the stabilization pro- 
gram to wage increases that had been applied to automatic wage 
progression schedules. Agreements for general wage increases took sev- 
eral forms: (a) increases in equal amounts to all steps of the existing 
rate range; (b) increases in unequal amounts to all steps of the existing 
rate range; (c) increases to some but not all steps of the existing range; 
(d) lengthening of the progression plan by the addition of steps to 
the top of the existing range. Frequently the RAWB was called upon to 
consider a combination of these forms. 


The first of these types of adjustments, equal increases to all steps, 
created no problem. The amount of such increases was easily computed 
in terms of the 10 percent and cost-of-living provisions of the regula- 
tions, and could be put into effect by the parties without approval. 
When progression schedules were adjusted unequally, or lengthened, 
however, such as described in (b), (c), and (d) above, the exact 
amount of the resulting wage increases was difficult to compute. Since 
long progression ranges of this type are not commonly encountered in 
other industries, the WSB had not delved very deeply into the matter, 
and its rules tended to have an extremely arbitrary impact insofar as 
the airlines were concerned. The WSB rule regarding application of 
the so-called “10 percent formula” required that the amount of the 
largest increase to any step in a rate range be offset against the permissi- 
ble 10 percent.’® This rule assumed that every employee ultimately ob- 
tained the largest increase received by any employee in the job classi- 
fication, an unrealistic assumption in many instances. With respect to 
the cost-of-living increases provided for by the regulations, the WSB 
rule required that all increases be distributed in equal amounts or 
percentages to all employees in the unit.'® This rule also had an 
arbitrary effect on the automatic wage progression scales of the airlines. 
The fourth type of increase frequently encountered by the RAWB, 
lengthening of progression plans, also posed a problem. All such adjust- 
ments had to be submitted to the RAWB, and were generally approved, 
if not in excess of industry practice.’ If the proposed additional steps 
went beyond industry practice, the RAWB was faced with the problem 
of how the cost of such adjustments should be calculated, in order for 
them to be properly offset against amounts legally permissible under 
the 10 percent and cost-of-living formulas. 


15 General Wage Regulation 6, as amended, Interpretation 40(IV) (d). This 
was commonly referred to as the “total effect” rule. 

16 General Wage Regulation 8 (revised), as amended, Official Questions and 
Answers Nos. 6, 27. 

17 General Wage Regulation 5 (revised), as amended, §2(a) (vi) required 
modifications of existing plans governing individual wage or salary increases to 
be considered in the light of the employer’s past practice and relevant practice 
in the industry, occupation and/or area, as appropriate. 
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The second and third types of increases indicated above, and with 
which the RAWB had to deal, obviously result in unequal increases for 
different employees within a craft or class. Lengthening of progression 
schedules, the fourth type of increase frequently proposed during the 
Korean emergency stabilization period, is also primarily a form of 
unequal increase, for those employees at the top of the scale are the 
ones primarily benefited. Proposals to lengthen progression schedules 
coincide with increased average seniority of employees within a given 
craft or class. If the RAWB had stuck to a policy of holding progression 
schedules to existing lengths, it would have had an arbitrary effect on a 
particular carrier, unless that carrier already had the longest wage 
schedule for that craft and the actual wage increases resulting from 
moving ahead of the industry were greater than those permitted by 
the general-increase regulations of the WSB. In other words, interfer- 
ence with this aspect of airline wage practices would be justified only 
to prevent the possibility of particular rates advancing so far beyond 
the prevailing rates as to create pressures for an upward movement of 
the prevailing level of rates. 

Unequal adjustments of airline wage progression schedules reflects 
the instability of intraoccupational wage structures among various em- 
ployee groups in the airline industry, as well as the evolution of inter- 
occupational wage relationships. The self-administering regulations of 
the WSB which permitted limited general increases assumed stable 
wage structures. Therefore, the WSB regulations, when strictly inter- 
preted, had the effect of prohibiting variations in the wage structure, 
and imposed an arbitrary pattern upon an evolving and dynamic aspect 
of airline wages. Confronted with petitions proposing one, or a com 
bination of the forms of general wage increases indicated above, the 
RAWB had thrust upon it the problem of measuring the size of these 
proposals with the appropriate standards contained in the regulations 
of the WSB. In order to do this adequately, and in order not to disrupt 
normal airline industry wage practices, the Board devised certain special 
tules to meet the problems presented. 


Without going into these rules in detail, suffice it to say that the 
first goal of the Board was to find a workable method of computing 
the actual inflationary effect of these normal airline wage practices. 
There is no simple arithmetic rule for measuring such changes. Adjust- 
ments of this type involve future, as well as immediate wage increases. 
The amounts of future increases depend upon how employees are dis- 
tributed at various steps of the wage schedule, and the rate of employee 
turnover; these factors determining how many employees reach the 
steps of the schedule being adjusted by the greatest amount. In general, 
the objective of the RAWB was to endeavor to obtain an approximation 
of the “immediate” and “total” wage increases that would result from 
the proposed unequal increases, or addition of progression steps, from 
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the proposed effective date of the first increase to the scheduled end 
of wage controls (April 30, 1953). 

The second goal of the Board was to minimize interference with 
wage adjustment practices of a non-across-the-board nature, without 
granting preferred treatment that would open loopholes and lead to a 
general advance in the level of wages. Thus, for example, when a pro- 
posed general wage increase was distributed unequally through the 
steps of a rate range, and the “‘total effect” rule had an arbitrary effect,'* 
the Board sought alternative measures. These measures varied, but 
again there was taken into consideration the distribution of employees 
in the rate range as compared to the location of the larger increases, 
as well as the rate of turnover, in order to obtain an offset against the 
permissible 10 percent which would be least arbitrary and best carry 
out the intent of the regulation. By the same token, the Board did not 
hold strictly to the WSB rule that required cost-of-living increases to 
be on an across-the-board basis, but permitted variations where the 
WSB rule would lead to arbitrary results. 

At the same time that the RAWB was adapting the regulations to 
airline wage practices, the WSB was adopting special rules in similar 
situations to serve as “escape valves” for greater wage increases while 
at the same time maintaining an appearance of conformity to official 
ceilings.!® The WSB approach for dealing with unequal wage adjust- 
ments, however, would have resulted in special and arbitrarily favorable 
treatment to those crafts and airlines adjusting wages on a varying as 
compared to an across-the-board basis. The RAWB rules were more 
restrictive on total increases, but gave greater equality of treatment 
than the WSB's special rules. 

Differences between WSB and RAWB policies with respect to ad- 
ministering the wage regulations can be attributed to the relatively 
favorable political and economic climate in which the RAWB operated, 
and the fact that it had dealings with but two industries. Outside 
pressures upon the RAWB were minimized by (a) the absence of a 
dispute settlement function, and (b) the RAWB’s policy of adopting 
in toto regulations previously promulgated by the WSB. Complaints 
against basic stabilization policy had to be directed at the WSB, the 
agency that had established the policy. 

Built-in characteristics of the economics of the air transport industry 
generally operate to restrain the rate of advance of wages. Increases in 
industry productivity, to a large extent, have been passed on to the 
consumer in the form of lower fares and better service. Rapid tech- 
nological progress has made the long-run economic position of the in- 
dustry stronger, but the sizeable cost of modernizing and operating air 
fleets has prevented any substantial improvement in the immediate 





18 See note 15, ante. 
19 Spovane 2 wage progression schedules in the telephone industry was 
approved by the WSB on the finding that no employees would receive future wage 
increases as a result of such adjustments. 
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short-run financial position of the airlines. The high proportion of 
labor costs to total operating costs has also generally reduced the 
ability of management to increase wages rapidly. These wage restrain- 
ing influences have tended to counterbalance the increased bargaining 
power of labor in the industry, and the upward pressures created by 
shortages of certain types of skilled workers at a time when the industry 
has been expanding its employment. 


Airline wage adjustment practices have also created a pattern of 
orderly and moderate wage increases. For example, during the period 
of stabilization under consideration, the predominance of fixed-term 
agreements, and the attention devoted to adding steps to progression 
schedules and revising wage structures, tended to reduce the (a) 
frequency, (b) scope, and (c) cost of general wage advances. Even 
American Airlines’ cost-of-living escalator provision including an an- 
nual “improvement factor’ that was contained in that carrier’s three- 
year agreement covering maintenance employees failed to have a 
particularly widespread effect on wage level increases in the industry, 
either with respect to their frequency or size. Perhaps it is significant 
that the American escalator arrangement was one of the most conserva- 
tive to be found in any industry during this period.” 

The official wage regulations permitted the airline industry its 
greatest leeway for effectuating wage increases at those points in the 
total wage structure where increases tended to be the largest. For exam- 
ple, general increases permissible under the regulations were calculated 
on a percentage of average earnings as of a particular date for a craft 
or class unit. Thus, highly skilled groups whose average earnings were 
the highest were able to obtain greater cents-per-hour increases than 
lesser skilled groups. Further, airlines that had given relatively small 
general increases in 1950 could “catch up” to those carriers which had 
given more substantial increases. In addition, airlines paying low rates 
to certain groups of employees, for example, to clerical, and ticket and 
reservations classifications, where there is a notable lack of wage uni- 
formity in the industry, could obtain approval of larger adjustments 
based on inter-carrier inequity than carriers paying higher rates to 
these classifications. As a result of these characteristics of the regulations, 





20 The American Airlines escalator clause contained several features which 
acted as brakes retarding wage escalation. The first was the fact that adjustments 
were based on an average of three monthly cost-of-living index figures. The use 
of an average figure, rather than the most recent index such as used in most 
escalator agreements, resulted in wage changes somewhat less than the actual 
cost-of-living change when it was moving in a continuous upward or downward 
trend. Secondly, the average cost-of-living change had to equal 2.35 index points 
before a wage adjustment was effected. In the usual General Motors-type or rail- 
road escalator provisions an index change of 1.14 or 1 point respectively would 
result in a wage adjustment. Thirdly, the American Airlines agreement permitted 
a maximum adjustment of only eight cents per hour up or down in any twelve- 
month period. This “maximum” had the effect of preventing large wage adjust- 
ments when prices were changing rapidly, and of postponing them until a period 
when price level changes had become more moderate. Industry generally had no 
similar “maximum” provision. 
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throughout the stabilization period relatively few wage agreements 
actually pierced the official ceilings. Undoubtedly, consistent admin- 
istration by the RAWB also contributed to keep industry wages in line. 
The Board was careful to veto increases to any group of employees in 
any craft or class which actually exceeded the official ceilings. Such 
wage advances were not frequent, although they occurred more often 
in the last few months of 1952 and the first few weeks of 1953. By that 
time, the cost-of-living index had ceased to rise, and the termination 
of controls seemed probable in the near future. 


EXTENSION OF THE PILots’ FLiGHTt PAY FORMULA 


During the stabilization period the most significant changes in the 
wage structure of the airline industry occurred among the flight crew 
crafts as a result of the breakdown of the sharp division in methods of 
wage payment for copilots and flight engineers as compared to first 
pilots. 


Revision of the method of compensating copilots followed recom- 
mendations of an emergency board (No. 94) appointed by the Presi- 
dent in January, 1951, pursuant to the Railway Labor Act, to consider 
a dispute involving American Airlines and the Air Lines Pilots Asso- 
ciation, AFL, (ALPA). Prior to this time copilots received a flat salary, 
or base pay only, while captains earned base pay and flight pay.*! The 
emergency board, reporting on May 25, 1951, recommended that co 
pilots, after the second year of service, should receive flight pay amount- 
ing to 55 percent of that earned by the captain, and a corresponding 
reduction in base pay to a level generally similar to the captain’s. The 
principle recommended, extension of the flight pay formula, was in- 
corporated into all major agreements in the industry covering copilots 
that were negotiated in the latter part of 1951. 


In 1952 the craft of flight engineers also demanded a flight pay 
formula that was designed to restore its members to the position of 
second highest paid member of the flight crew, a status taken over by 
copilots as a result of the then newly negotiated agreements with the 
ALPA. The demands of the flight engineers were considered by an 
arbitration board and three presidentially appointed emergency boards 
followed by prolonged negotiations on the major carriers. As emergency 
stabilization controls were being ended, the industry was converting 
flight engineers to the pilots’ flight pay formula. 


Extension of the pilots’ flight pay formula involved very definite 
stabilization problems. So long as copilots and flight engineers remained 
under a flat length-of-service salary progression schedule, their salaries 
would not increase automatically as heavier and faster aircraft were 








speed of the aircraft operated and whether flying is during the day or night; 
gross weight pay of specific cents per pound of the gross weight of the aircraft 
per hour; and mileage pay based on the miles flown by a pilot during a month. 
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put into service. Nevertheless, as aircraft become heavier and more 
complex the duties and responsibilities of copilots and flight engineers 
increase just as do those of pilots. However, under the flight pay 
formula, earnings of pilots would increase under these circumstances, 
while the earnings of copilots and flight engineers who were on a flat 
monthly salary would not. Thus, a wage inequity was developing among 
flight crew members, the solution to which ultimately had to be con- 
sidered in the light of wage stabilization policies. 


In addition to revising the method of compensating copilots, agree- 
ments negotiated in the summer and autumn of 1951 between the major 
domestic air carriers and the ALPA provided for pay increases for first 
pilots. The pay structure for captains had not been altered since 1947 
and 1948, and although their earnings had increased, this was the result 
of the operation of larger and faster air fleets, rather than any general 
pay increases. When called upon to give its approval to the increases 
negotiated for first pilots the RAWB was faced with the question of 
how the flight pay components were to be considered in relation to 
the wage ceilings. The regulations were conceived in terms of simple 
time or piece rate methods of wage payment. Such rates could be 
increased in line with the general increase formulas. However, the 
“wage rate” of pilots is the earnings resultant of various component 
factors. Actual earnings are affected by a great number of matters in- 
cluding changes in type of equipment, composition of pilot forces, and 
airline policy with respect to the utilization of pilots. 


The RAWB determined that the negotiated increases for captains 
did not exceed wage ceilings.?? Applying the negotiated flight pay 
formulas to the flight experience of a “normal’’ month in the second 
half of 1951, the Board found that the average immediate increase in 
captains’ earnings varied on different airlines, primarily due to differ- 
ences in the mileage pay factor that was included in the different agree- 
ments.” Estimated increases averaged from 10 percent to 11.8 percent 
under the “Eastern formula,” and 13.6 percent under the “TWA 
formula.’’** It was also noted that although the “Eastern formula”’ re- 





22 This action was taken under the base period abnormality provision of Gen- 
eral Wage Regulation 6, as amended (§4), and the cost-of-living provision of 
General Wage Regulation (revised), as amended. The most recent month for which 
data were available was chosen as a substitute “base date” in lieu of January 15, 
1950, the “normal” base pay period for measuring changes under the stabilization 
program. This was deemed appropriate, because of the substantial changes in 
flight equipment and composition of labor forces during the two or three years 
preceding consideration of the pilot petitions (January-February, 1952). 

23 The agreement concluded between Eastern Air Lines and the ALPA estab- 
lished a pattern followed by several other carriers that provided for “step” in- 
creases in mileage pay which varied the cents-per-mile rate according to the 
number of miles flown during a month (1¢ per mile for each mile flown up to 
17,000, 2¢ for each mile flown between 17,000 and 22,000, and 3¢ for each mile 
flown in excess of 22,000). TWA and a number of other carriers followed a course 
of paying a flat or uniform mileage rate of 142¢ for each mile flown. 


24 RAILROAD AND AIRLINE WAGE BOARD, ADMINISTRATIVE HISTORY (Typewrit- 
ten) 66 (1953). 
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sulted in smaller immediate increases, it allows greater potential in- 
creases than the “TWA formula” as aircraft speeds increase.” 


The RAWB’s basic method of handling the pilot agreements was 
to treat captains and copilots as two separate groups, since they both 
involved the application of separate stabilization principles. As for 
copilots, the American Airlines emergency board had found that the 
pay differential between captains and copilots had been steadily widen- 
ing, and that with the post-war introduction of faster and larger aircraft 
the duties and responsibilities of copilots had increased measurably. 
Accordingly, the emergency board had concluded that the copilots’ 
“work and position entitle them to the same type of incentive pay which 
the first pilots have,” and thus recommended that they be placed on a 
pay plan which would “parallel that of the first pilots as closely as possi- 
ble.” The carriers and the ALPA, in their subsequent negotiations, 
accepted the recommendations of the emergency board. In no instance, 
however, did the negotiated flight pay formula go as high as 55 percent 
of the captain’s flight pay. In most contracts it was set at from 40 to 50 
percent. The RAWB estimated that the average immediate increases 
in copilot earnings ranged from 10 percent to 25 percent on most air- 
lines.2 The Board found that the increases consisted of (a) general 
increases tied to those received by captains; (b) increases resulting from 
conversion from one system of payment to another; (c) an adjustment 
to eliminate an inequity and maintain appropriate differentials between 
captains and co-pilots; (d) in some cases individual re-evaluation of 
the job where the original scales were set without adequate flight ex- 
perience. Approval was granted by the RAWB, therefore, under appli- 
cable stabilization regulations covering new or changed jobs and cor- 
rection of intra-plant inequities.”” 


Correction of the captain-copilot inequity resulted in termination 
of the status previously enjoyed by the third member of the cockpit 
crew—the flight engineer. Prior to revision of the method of com- 
pensating copilots, the flight engineer had been the second highest paid 
member of the flight crew, second only to the captain. Under the 1951 
pilot agreements the average earnings of copilots surpassed those pro- 
vided for in agreements covering flight engineers. Consequently, in the 
early months of 1952 the major airlines were presented with contract 
proposals by representatives of the flight engineers requesting con- 
version in method of compensation from a flat monthly salary to a 
method like that of the pilots, involving both base pay and incentive- 
type flight pay. 

The flight engineer requests were first considered in an arbitration 
between Eastern Air Lines and the Flight Engineers International As- 





25 For a comprehensive discussion of the history and principles involved in 
the 1951 pilot settlements, see Luther, The Development of the Mileage Limita- 
tion Concept For the Airline Pilot, 20 J. Air L. & C. 1 (1953). 

26 RAILROAD AND AIRLINE WAGE BOARD, op. cit. supra, note 24, at 67. 

- Pr + a Wage Regulation 5 (revised), as amended, §6; General Wage Reg- 
ation 



















292 


JOURNAL OF AIR LAW AND COMMERCE 





sociation, AFL. The award dated April 15, 1952, provided for a basis 
of pay similar to that of captains and copilots, consisting of base pay plus 
flight pay increments. Although the arbitrator stated that the award 
“maintains the historic differential in pay between flight engineers and 
captains,” it was far from satisfactory to the union which later chal- 
lenged it in the courts on the ground, among others, that the recom- 
mended increase was less than amounts that would have been permitted 
under the wage stabilization regulations.** It thus appeared that the 
main issue in the dispute was the amount of general wage increase, 
rather than the method of wage payment. 


Subsequently, three emergency boards (Nos. 101, 102, and 103) 
were appointed to recommend terms of settlement of similar disputes 
between the flight engineers and Trans World Airlines, Northwest 
Airlines, and United Air Lines respectively.2” The first two boards 
recommended increases in flat monthly salaries of approximately 10 
percent, the maximum permissible for these employees under the wage 
ceilings, but the flight engineers rejected the recommendations. After 
subsequent negotiations, agreements were concluded on both TWA 
and Northwest which provided for conversion to a flight pay formula 
that entailed an immediate increase in earnings for the flight engineers 
of both carriers averaging approximately 10 percent,® the same amount 
recommended by the two emergency boards. 


Emergency Board No. 103 was convened to make recommendations 
in the dispute between United Airlines and the flight engineers in its 
employ after there had been two strikes in the industry resulting from 
rejection by the flight engineers of carrier offers based on the recently 
concluded TWA agreement.*! The TWA settlement did not measure 
up to the flight engineers’ expectations of a general wage increase as 
large as that which had been received by the copilots. On January 2 
1953, the United Airlines emergency board recommended conversion 
to a flight pay formula designed to yield a level of earnings comparable 
to that received by the flight engineers of TWA and Northwest under 
their new agreements. The agreement that was subsequently concluded 
on United, though resulting in a slightly larger increase than had been 
recommended by the emergency board, incorporated the method of 
wage payment consisting of base pay plus flight pay.*? 





28 Affidavit of Fact in Support of Petition of Flight Engineers International 
Associaticn, EAL Chapter, A.F.L. to Impeach Arbitration Award, In re Eastern 
Airlines, Inc., Civil Action No. 4331-M (D.C., S.D. Fla. 1952). 

29 The flight engineers employed by Northwest are represented for purposes 
of collective bargaining by the International Association of Machinists, AFL. On 
the other two carriers the Flight Engineers international Association represents 
this craft of employees. 

30 RAILROAD AND AIRLINE WAGE BOARD, op. cit. supra, note 24, at 68. 

31 Raskin, United’s Big Planes Grounded by Strike, N.Y.Times, Nov. 6, 1952, 
pp. 1,43; Ronan, Strike Halts Planes of Eastern Airlines, N.Y.Times, Dec. 2, 1952, 
pp. 1,19. 

32 The RAWB did not have an opportunity to act upon the United agree- 
ment, due to the suspension of wage controls. 
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As a result of the new method of wage payment established for 
flight engineers in the industry, maximum earnings opportunities for 
these employees increased substantially beyond the wage ceilings then 
in effect. However, the RAWB concluded that the probable actual 
increase in flight engineers’ earnings as a result of the new formula 
would not exceed on a normal utilization basis, the flat monthly salaries 
clearly approvable under the appropriate regulations and recommended 
by the emergency boards.** 


The history of the flight engineers’ wage movement of 1952 indicates 
that the RAWB probably could have done little to prevent extension 
of the pilots’ flight pay formula to this group of employees. The correc- 
tion of inequities in the airline industry paralleled similar corrections 
and improvements in employee status that were taking place in industry 
generally during the Korean emergency period. Though such actions 
have a definite inflationary bias, they were permissible under the gen- 
erally flexible economic controls of the period. 


EVALUATION 


Certain general questions can be asked regarding the airlines’ ex- 
perience during this emergency stabilization period: 


Would the industry have fared better, if it had remained 
under the jurtsdiction of the WSB, rather than being included 
with railroads under a separate board? 


Criteria for judging the most preferable type of wage control ma- 
chinery for airline industry include: the degree of restraint on wage 
increases effectuated by wage ceilings; minimum disruption of normal 
industrial relations and wage practices; efficiency and quality of controls 
administration; effect of controls with respect to possible increases in 
industrial strife; costs to the carriers of complying with burdensome 
paper work, and possibly becoming involved in litigation resulting from 
violations of the regulations; political conflicts created by controls 
which impair relationships between carriers, the government, and the 
public. 


The major factor accounting for the airlines being placed under a 
separate agency in time of emergency wage control is that they are not 
subject to the general labor law of the land (Taft-Hartley Act), but 
along with the railroads are subject to the Railway Labor Act. This 
statute, entirely different in concept than the Taft-Hartley Act, places 
primary emphasis on dispute settlement procedures, and provides a 
legal framework quite different from that in which industry generally 


operates.3* This fact, though not sufficient justification in itself for 





33 The RAWB found that the average flight utilization of flight engineers by 
the airlines whose cases were before it was typically 75 hours per month. 

34 See MacIntyre, op. cit. supra, note 9; Frankel, Airline Labor Policy, The 
Stepchild of the Railway Labor Act, 18 J. Air L. & C. 461 (1951). 
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placing the railroads and airlines under separate wage control ma- 
chinery, lends itself to various arguments that the railroad unions, the 
railroads, and/or other interested parties, make from time to time in 
favor of separate treatment for rail carriers. Assuming acceptance of 
the view that the railroads benefit from separate stabilization ma- 
chinery, the airlines are more or less carried along by sheer momentum, 
since they are the only other industry subject to the Railway Labor Act. 
When the fact that the airlines conduct their labor relations within a 
legal framework different from that affecting the rest of industry, is 
combined with the unique character of the wage structures in the 
industry, strong argument can be made for separate stabilization treat- 
ment for air carriers. 


During the recent period of wage stabilization the RAWB pursued 
a policy of conservative administration of the regulations. In fact, in 
certain respects the RAWB ceilings were lower than the WSB ceilings. 
Comparison of wage increases approved in the airline industry with 
approved increases in transportation industries subject to WSB jurisdic- 
tion bears this fact out, as does comparison of policies followed by the 
two agencies in administering the regulations with similar wage struc- 
tures (the airlines, and the telephone industry, for example). There 
can be little question that conservative standards such as those main- 
tained by the RAWB are beneficial to the general public in time of 
inflation, and who would doubt that the airline industry itself achieves 
short-run economic benefit from restraints thus being placed on general 
wage increases? . 


Although a few airline unions may have been disadvantaged by 
the stricter administration of wage controls, there was no serious crit- 
icism of RAWB policies from union sources. By the same token, there 
were no airline strikes as a result of RAWB action, although one union 
did refuse to work overtime in an attempt to hasten processing of a 
pending case by the Board.** Relatively few negotiated increases failed 
to receive Board approval, because the general advance in wages dur- 
ing this period was, on the whole, moderate and orderly. Most of the 
restraint fell upon the highest paid employees in a craft or class. The 
concern of the RAWB that traditional wage adjustment practices be 
permitted on a basis that treated all employees equally, prevented 
union rivalries from becoming more serious. If the wage regulations 
had been applied strictly, traditional airline wage practices would 
have been disrupted, and serious inequalities of treatment might have 
resulted. 


Efficiency, as well as quality of administration of wage controls were 
high, because there were only two industries under RAWB jurisdic- 
tion. Further, railroad stabilization policy having been almost com- 
pletely developed prior to the summer of 1951 by the Temporary 
Emergency Railroad Wage Panel (Leiserson Panel), the RAWB de- 





85 RAILROAD AND AIRLINE WAGE BOARD, op. cit. supra, note 24. 
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voted most of its attention to the airlines. The WSB with so many 
other industries, both substantially larger, and with more serious prob- 
lems, would hardly have been able to give the detailed attention and 
study to the airline industry that was given by the RAWB. 


The RAWB consciously attempted to reduce the costs of direct 
controls to carriers by minimizing the paperwork involved in sub- 
mitting applications, preparing additional information, etc. The fair 
and impartial manner of the Board and its staff engendered an attitude 
of cooperation on the part of a majority of the air transport industry. 
The Board further encouraged this cooperative atmosphere by its 
policy of holding periodic conferences during the stabilization period 
with representatives of the industry, and separate conferences with 
representatives of the unions active in the industry. In part, these 
conferences were educational, but in part they were the Board’s sub- 
stitute for a formal enforcement program. The cooperation shown by 
the industry and unions is indicated by the fact that there was almost 
universal compliance with the regulations, and up to the termination 
of controls, the RAWB had not initiated a single enforcement action 
against an air carrier. The WSB, operating in an atmosphere of per- 
petual crises and preoccupied with larger industries would not have 
been able to give the service that was rendered by the RAWB. The 
noncontroversial operation of the RAWB, and the freedom from 
pressures that it enjoyed undoubtedly benefitted the air transport 
industry, for airlines are dependent upon the goodwill of the govern- 
ment as well as the public. 


In view of the considerations indicated above, there would seem 
to be little doubt that it was advantageous to the airlines to be under 
the jurisdiction of the RAWB, rather than the WSB. It is also in- 
dicated by the discussion above that regulations closely adapted to 
the airline industry are justifiable, provided they are not based on 
privileged treatment, but on good service. 


Would the airlines have fared better if the wage stabilizers 
recommended terms of settlement of disputes rather than con- 
tinuing the only slightly modified peacetime procedures of the 
Railway Labor Act for the settlement of disputes? 


Although the WSB under the terms of the Defense Production 
Act was given a role in the settlement of labor-management disputes, 
the wage control and dispute settlement functions were kept separate 
for the railroad and airline industries, in an effort to continue the 
peacetime dispute settlement machinery provided for by the Railway 
Labor Act. The only link between dispute settlement and the control 
machinery was the requirement that arbitration awards and emer- 
gency board recommendations be certified as “consistent with such 
standards as may then be in effect, established by or pursuant to law, 
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for the purpose of controlling inflationary tendencies.”** The Economic 
Stabilization Administrator had the power to set aside the findings of 
arbitration or emergency boards, but it was never exercised. 


The certification requirement performed two functions: (a) The 
general wording of the Defense Production Act provision permitted 
recommendation of increases slightly more or different than those 
permitted by the regulations. Such recommendations are often needed 
to resolve emergency disputes in cases where the cooperation of labor 
is needed to continue defense production without interruption. How- 
ever, by having separate ad hoc dispute settlement boards or panels, 
such over-the-ceiling recommendations are less likely to set a prece- 
dent than where dispute settlement and wage control are both vested 
in the same governmental body. Thus, the certification device is use- 
ful in settling disputes without generally lifting wage ceilings. (b) 
Under the Defense Production Act the deviation of recommendations 
from wage ceilings had to be relatively small, because the certification 
implied that a recommendation of an over-the-ceiling adjustment 
would not serve as the basis for a general abandonment of wage ceil- 


ings. That is, it had to be certified as “consistent with . . . standards... 
then in effect . . . for the purpose of controlling inflationary tenden- 
cies.” 


On the basis of the above discussion it would seem that there are 
definite advantages to the separation of dispute settlement and wage 
control machinery when carried out along the lines utilized for the 
railroads and airlines in the Korean emergency period. One of the 
factors to be kept in mind when considering the matter, however, is 
that the desirability of this technique is dependent upon the con- 
tinuation of the Railway Labor Act. Two recent articles in this journal 
have contended that continued application of the act to the airline 
industry is undesirable.** Both articles place particular stress on alleged 
deficiencies in the emergency board system, the last step in the dispute 
settlement procedure provided for in the act. The conclusion reached 
in these articles is debatable. As far as the airlines are concerned, the 
experience with emergency boards has not been entirely unfavorable. 
Emergency boards established in both the pilots’ and flight engineers’ 
disputes discussed previously were “‘successful,” in that following the 
emergency board recommendations, agreements were concluded with- 
out serious strikes or serious disruptions of wage relationships. It must 
be kept in mind with respect to emergency boards that their recom- 
mendations need not be incorporated without change in subsequently 
concluded agreements for them to have succeeded. The emergency 
board creates the framework and basis for resolving serious disputes; 
it is not an instrument for compulsory arbitration. 





36 The Defense Production Act of 1950, as amended, §502. 
87 MacIntyre, op. cit. supra, note 9; Frankel, op. cit. supra, note 34. 




























WAGE STABILIZATION IN AIRLINE INDUSTRY 


Is a tripartite stabilization agency preferable for the air- 
line industry, rather than an all-public body such as the 


RAWB? 


There is much merit to the view that during emergencies, if gov- 
ernment is able to command the required cooperation from labor and 
management, all-public wage stabilization agencies are preferable to 
tripartite agencies, because their role and responsibilities for helping 
in the success of the stabilization program are clearer. The record of 
tripartite boards is subject to criticism, because of their tendency to 
administer on the basis of expediency and compromise. Tripartism is 
unwieldy in the area of development and modification of wage policy, 
as well as in the administration and enforcement of such policy. The 
tendency for tripartite boards to break up because of conflicts of in- 
terest between labor and management members also contributes to 
the weakness of this technique. There is justification for the tripartite 
mode of procedure, however, when the absolute cooperation of both 
labor and management is needed in time of national emergency, and 
to give them a voice in the formation and administration of policy 
is the best way of securing it. 

In any event, the successful administering of wage controls by the 
all-public RAWB points to the advantage of this technique, at least 
under comparable circumstances. The administration of controls by 
a tripartite board for employees subject to the Railway Labor Act 
would be very difficult in practice. Both of the industries covered by 
the act, railroads and airlines, would seek equal representation on such 
a board. There are great differences between carriers within the re- 
spective industries, particularly in terms of size, geographical area 
served, number of employees, etc. Some sort of fair representation 
would have to be given. Similar problems exist with respect to unions 
in the two industries. Not only would employees of both industries 
want to be represented, but there are also AFL, CIO, and independent 
unions representing many different crafts, with just as many interests 
at stake. A tripartite board would be altogether unwieldy in size under 
these circumstances. 


Public policy with respect to labor relations in these two industries, 
as witnessed by the Railway Labor Act, points to impartial or public 
administration.** Certainly, an all-public board is not subject to as 
much pressure as a tripartite body to make decisions based on the 
relative size and economic strength of various companies and unions 
subject to its jurisdiction. As mentioned above, during the period of 
its existence the RAWB held a number of policy conferences with 
representatives of industry and labor, purposely seeking out their 





_ 38 For another discussion of governments’ role in the airlines’ industrial re- 
lations picture, see Kahn, The National Airlines Strike: A Case Study, 19 J. Air 
L. & C. 11 (1952). 
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views. In a sense, this was a substitute for tripartism. Finally it should 
be noted that both the airlines and railroads are accustomed to con- 
trols administered by civil servants, and have not insisted upon tri- 
partism in the administration of wage controls. 


What guides for future stabilization programs can be de- 
rived from the RAWB experience? 


The RAWB received relatively little criticism from either man- 
agement or labor sources during the period of its operation. This is to 
its credit, and to the credit of its staff. In general, the administration 
of wage controls by the Board would appear to have been successful. 
However, the success of any such board that might be established in 
another period of emergency depends upon the extent to which eco- 
nomic and political factors are as favorable as they were during the 
period in which the RAWB was in existence. Wage controls are cer- 
tainly undesirable, except when absolutely necessary. They are justi- 
fiable restrictions on the freedom to determine wages only in periods 
of grave emergency characterized by serious inflationary pressures that 
cannot otherwise be checked. As soon as the inflationary danger has 
subsided to the point where stability can be achieved by other means, 
direct controls should be removed. 

















RECENT ADDRESSES 


“AVIATION RESPONSIBILITIES OF THE 
DEPARTMENT OF COMMERCE” 


By ROBERT B. MuRRAY, JR., UNDER SECRETARY OF COMMERCE 
For TRANSPORTATION 


REVIEW OF AVIATION BY THE AIR COORDINATING COMMITTEE* 


HE average American citizen, I am sure, believes that the world is now 

well advanced into the “air age,’’ and that his country is the leader in 
this latest of man’s achievements in transportation. He is, for the most part, 
correct in his assumption. Yet I doubt if he is as well informed on the nature 
and status of his Government’s participation in civil air transport and of 
the many problems in this field with which we must come to grips if we are 
to carry out the present Administration’s desire to encourage private initia- 
tive, to minimize Government interference in buisness, and to reduce Federal 
expenditures. 


It has long been the economic policy of this country to give selected 
industries some Government assistance during the early stages of their 
development. In general, that theory has been applied to each of the great 
transportation industries in our history. American aviation, as the newest 
of them, with its tremendous implications of national security and economic 
development, has continued to be of great concern to the Federal government. 


The office of the Under Secretary of Commerce for Transportation, acting 
for the Secretary of Commerce on transportation matters, is charged with 
coordinating the various transportation programs of the Department. We 
are expected, within the limits of our authority, to exercise leadership in 
the overall coordination of transportation activities in the Executive Branch 
of the Government, and to work toward a sound national transportation 
policy. It thus becomes our responsibility to evaluate the amount and nature 
of all Government aid to the transportation industries, including aviation. 


Specifically, major questions have been raised concerning the continuance 
of the air mail subsidy. These questions relate to such matters as the need, 
amount, coverage, and duration of subsidy payments to air carriers. We feel 
that the answer to the questions now raised rests in large part on the extent 
to which air carriers receiving subsidy have progressed toward economic 
maturity. 


The question of whether the air transportation industry, or certain 
segments of it, have reached maturity, is vital in any assessment of the need 
for Federal subsidies. For, it is clear that if maturity has been reached, 
there should no longer be need for direct financial assistance. Certain in- 
dicators of maturity are pertinent — such as physical growth, competitive 
ability, industry profits, and financial development, and the trend in costs to 
the Government in the form of subsidies. 


With respect to the first of these indicators, it is evident that the 
domestic trunk airlines have experienced a remarkable physical growth since 
the passage of the Civil Aeronautics Act in 1938. In that year certificated 





*Delivered at the Wings Club, New York City, September 16, 1953. 
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trunk-line routes amounted to only 39,000 miles compared with 131,000 for 
1952. The frequency of service demanded by the public has increased at an 
even faster rate. In 1938 the domestic trunk airlines in the United States 
performed 480 million passenger-miles. In 1952 this figure was 25 times as 
great — over 12 billion passenger-miles. Express and freight ton-miles, ex- 
cluding mails carried, increased from only two million to nearly 160 million 
in the interval from 1938 to 1952. 


The adoption of the term ton-mile in aviation terminology, in itself, is a 
symbolic measure of maturity. As late as 1945 air freight was measured in 
pound-miles. A substantial part of this growth has occurred very recently. 
For example, revenue passenger-miles have doubled since 1947. Express and 
freight ton-miles have increased nearly two and one-half times and the avail- 
able revenue ton-mile capacity for freight, mail and passengers has doubled, 
increasing from about 1.2 billion in 1947 to 2.4 billion in 1952. 


The number of planes in service affords another measure of airline capac- 
ity. Planes in trunk-line service increased over 300 percent in the period 
1938 to 1952. In the former year the trunk lines had 236 planes, almost all 
two-engined craft. At the close of 1952 there were more than 900 planes in 
this service, 426 of them four-engined planes. Needless to say the technical 
efficiency, capacity, comfort, and safety of the 1952 planes were far in excess 
of their prewar counterparts. The physical growth of the domestic trunk 
airlines has also been paralleled by a rapidly improving competitive ability. 
In fact they have obtained a significant part of the total for-hire passenger 
market. At present the airline passenger-miles performed slightly exceeds 
first-class rail passenger-miles; whereas in 1947 only 33 percent of the com- 
bined first-class passenger business was by air. Domestic scheduled airlines 
in 1952 performed 19 percent of all intercity for-hire passengers, compared 
to 8 percent in 1947 and 1.2 percent in 1938. 


The financial development of the domestic trunk airlines as a group since 
1938, further demonstrates their progress toward economic self-sufficiency. 
Total assets of the trunk airlines increased from $37 million in 1938 to over 
$775 million in 1952, a twenty-fold increase. Net worth has increased from 
$27 million in 1938 to $368 million in 1952. Unappropriated earned surplus 
has since 1938 increased from a negative six million dollars to a black figure 
of $130 million. Moreover, in an industry where equipment is subject to 
rapid technological obsolescence, most trunk airlines have been able to finance 
their postwar expansion in the open money market. In addition to their 
ability to secure needed loan capital to replenish their fleets and other 
facilities, a trend of profits has developed in line with the profits in other 
industries throughout the economy. 


In 1952 trunk airline profits amounted to $53 million. More liberal divi- 
dends likewise have been paid by the airlines in recent years. In 1952, for 
example, they paid over $17 million in dividends, or 11.9 percent of the book 
value of the capital stock. Profits after taxes in the trunk airline industry 
approached 15 percent of net worth and nearly 7 percent of total assets in 
the industry. Of course it is generally known that all domestic trunk airlines 
are not in as favorable an individual position as indicated by the averaged 
figures. 


However, as a result of the generally improved position of domestic trunk 
airlines, subsidies paid them have been reduced substantially. Although $18.9 
millions were received by them in fiscal 1951, it is estimated by the Civil 
Aeronautics Board that only $3.6 million will be paid in 1955. This experience 
of the domestic trunk airlines indicates that the age of an industry alone is 
not a reliable measure of its maturity. In the case of aviation, the various 
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aids extended by the Federal Government have greatly accelerated progress 
toward economic self-sufficiency. To this extent the objectives of the 1938 
Act have been largely realized. 


However, making all domestic aviation self-sufficient has been complicated 
by the development of an unbalanced route structure. Such was not the in- 
tention of the framers of the Civil Aeronautics Act, whose expressed objec- 
tive was to avoid the defects experienced in the growth of earlier forms of 
transportation. The presence of weak and strong air carriers 15 years after 
the passage of the Act is a matter of considerable concern to all those inter- 
ested in the future of aviation. The CAB has attempted to follow its mandates 
regarding administratien of mail payments, as laid down in the Act. How- 
ever, this task has been made more difficult by the inheritance of an initial 
imbalance at the time of the passage of the Act. 


The results thus far recorded with the feeder experiment, for example, 
are in sharp contrast to the relative success achieved in bringing the domestic 
trunk-lines to a point of freedom from air mail subsidy. In the case of this 
group of carriers the trend is in the opposite direction. Total subsidy pay- 
ments for these experimental carriers had already reached a total of 19 
million in 1952, rose to $22 million in 1953 and CAB estimates that these 
costs will climb to $24 million in 1954-55. The CAB has further estimated 
that subsidy requirements for the three certificated helicopter lines will 
aggregate $2.6 million in fiscal 1954 and $2.9 million in fiscal 1955. 


Up to this point we have concentrated on the question of subsidy require- 
ments for the domestic civil air transport industry. The problem of govern- 
ment support is somewhat different in the international field. In this area, 
Government aid must take account of growing foreign competition and the 
need for developing an international route position consistent with the re- 
quirements of national interest and security. The CAB has estimated that 
total subsidy payments for fiscal 1953 will approximate $75 million, of which 
about 60 percent, or $40 million will be paid to the international airlines. 
For 1954 and 1955 the CAB estimates indicate that the subsidy needs of 
these carriers will continue to rise — to approximately $43 million. 





From this brief examination of the self-sufficiency of the airlines and 
the need for continuing aids in the interest of commerce, national defense 
and the postal service several general conclusions seem warranted. First, by 
application of relevant tests of an industry’s position it appears that most 
of the domestic trunk-lines are now eligible for membership in the fraternity 
of self-supporting transportation agencies. Consequently, the federal aids 
which speeded their growth from infancy to maturity should be withdrawn 
in an orderly manner and in accordance with a prearranged schedule. In this 
process full recognition must be given to the fact that the airmail subsidies 
granted by the Civil Aeronautics Board are only a part of the overall Federal 
assistance to aviation. This has included as you well know grants-in-aid for 
airport construction as well as the construction, maintenance, and operation 
of the Federal airways system. Various elements of Federal assistance are 
inter-related, since, for example, certification of additional routes would 
augment total requirements for air terminals and air navigation and traffic 
control facilities as well as the possible increase of airmail subsidy payments. 


The second major conclusion indicated from our review of the aviation 
problem is that the mounting Federal subsidy cost associated with the feeder 
line experiment and the international airlines must be subjected to critical 
reappraisal. These payments have been mounting steadily in recent years 
with every indication that under present policies the outlays will continue 
to rise. A major responsibility for finding some acceptable solution for this 
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problem rests squarely on the Department of Commerce. Under the terms 
of Reorganization Plan No. 21 and other basic statutes we are charged not 
only with specific duties in the promotion of aviation but with an overall 
responsibility for developing a sound and coordinated national transportation 
policy. It is not possible to develop such a policy without being concerned 
with broad fundamental issues having to do with each individual form of 
transportation. We must determine the Federal Government’s role and rela- 
tive interest in and responsibility for each transportation activity, have 
some idea of the cost involved and strive for a proper division of the expense. 
Moreover we are obligated in line with general administration policy to seek 
out every possible budgetary economy in the government’s performance of 
its transportation activities. 


To this end my office has initiated a series of intensive studies covering 
the major transportation responsibilities and policies of the Federal Govern- 
ment. In the field of air transportation these inquiries will seek to determine 
solution to such problems as: 


1. General question of route certification both domestic and international; 
2. User charges for airways; 
3. Federal role in airport development; 


4. The emerging competition between the scheduled and non-scheduled 
carriers. 


In the exploration of these complex issues we shall collaborate closely 
with the Civil Aeronautics Board. 





“MOBILIZATION AND DEFENSE ACTIVITIES 
OF THE DEPARTMENT OF COMMERCE” 


By THE HONORABLE ROBERT B. MuRRAY, JR., UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION 


Today I should like to report on the transport mobilization and defense 
activities of the Federal Government with particular reference to the De- 
partment of Commerce, and to discuss the need for an alert and vigorous 
transportation program to deal with any possible emergency. 


We are living in a time of danger. Over us hangs the spectre of atomic 
conflict. It is futile to speculate about the precise amount or location of the 
damage that might be done to our transportation plant and services by enemy 
bombing. But we must never lose sight of two facts. 


First, transportation is the essential link between war production and 
the armed forces. It knits together our war potential just as it does our 
peacetime economy. 


Second, this time, if war strikes, a transportation control organization 
must be “‘in being,” capable of immediate expansion. We will not have the 
same opportunity for mobilization as was allowed us in World War II. The 
question has therefore arisen as to whether the present form of organization 





* Address before the annual meeting of National Defense Transportation Associa- 
tion, October 12, 1953, Louisville, Kentucky. 
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lends itself to immediate expansion—whether there would be too much delay 
in establishing and effective wartime transportation program. Such delay 
could be fatal. This entire problem as to the best type of wartime organiza- 
tion is now under active study by affected Government agencies. 


In direct recognition of the importance of defense transportation in 
mobilization readiness, the Director of the Office of Defense Mobilization, 
acting pursuant to Executive Orders, recently reestablished the ODM Com- 
mittee on Defense Transportation and Storage. This inter-departmental 
group is responsible for reviewing and advising the Director of ODM con- 
cerning Federal policies, plans and programs relating to defense transporta- 
tion and storage. An important specific duty of this committee is to determine 
the measures necessary for improving the coordination of the various trans- 
portation services and facilities in order to assure their most effective 
utilization. It is in my capacity as Chairman of this Committee that I re- 
quested special study of the best form of wartime transport organization. 


The scone of the Government’s defense transportation interest is in- 
dicated in the large number of Government agencies represented on the ODM 
Transportation and Storage Committee, namely. the Departments of State, 
Treasury, Defense, Interior, Agriculture, and Commerce, and the Foreign 
Operations Administration, Federal Civil Defense Administration, and De- 
fense Transport Administration. The latter agencv is concerned with the 
adeauacv of our inland domestic surface transportation system to meet the 
needs of the defense production effort and the essential civilian economy. 
It mav utilize its allocation and priority powers to bring about, in the interest 
of national defense, more efficient use of domestic transportation facilities 
in periods when demands for such facilities exceed the supply. 


As I have indicated, the Department of Commerce is another member of 
the ODM Committee. The Department is particularly concerned with the 
entire problem as to the best tvpe of wartime transport organization because 
of its overall responsibilities in the field of transportation and the fact that 
a numher of the Government’s transport mobilization functions are lodged 
in the Department. 


In this connection you may be interested in a brief disctission of some 
of the Department’s defense activities. First, a few words on the general 
pattern of our transportation functions, after which I would like to dwell in 
some greater detail on the Department’s defense and mobilization activities. 


The Under Secretary of Commerce for Transportation is directed to 
provide central leadership in the Executive Branch of the Government in 
transportation matters. As you know, most of the Government’s transporta- 
tion promotional programs are centralized within the Department of Com- 
merce, under the supervision of my office. These programs are administered 
by the Bureau of Public Roads, the Maritime Administration, including the 
National Shipping Authority, Civil Aeronautics Administration, Defense 
Air Transportation Administration, the Weather Bureau, and the Coast and 
Geodetic Survey. These agencies engage in long-range planning not only 
for the development of peacetime needs for transport facilities, but their 
adequacy in meeting wartime requirements. In addition the Department is 
empowered to place emergency controls upon civil air and sea transport; 
in fact, certain very firm measures have already been taken to control the 
movement of American ships and planes to communist-held areas, and effec- 
tive organizations have been developed to program the use of civilian aircraft 
in a time of emergency and to operate Government-owned merchant ships 
in the national interest. 
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Now to give you a few more facts on the scope of the Department's 
emergency and continuing defense activities. 


Civil Air Defense Programs 


The Defense Air Transportation Administration was established in my 
office to plan and direct the mobilization of civil aviation resources. Its 
mission is to prepare in time of peace for the assurance in time of war that 
the air transportation facilities of the nation are adequate and effectively 
used for national defense and the war supporting economy. 


DATA has earmarked some 300 four-engine long-range aircraft, about 
40 percent of the total air carrier capacity, for direct military support as 
the Civil Reserve Air Fleet. These planes are among those currently in 
service on international and domestic routes. The remainder of the planes 
would be allocated to the war-supporting economy. To keep these plans cur- 
rent DATA periodically reviews the changing requirements of the military 
and the air transport industry. 


The Civil Reserve Air Fleet will serve in direct support of the Military 
Air Transport Service on 48 hours notice. To accomplish this, the planes in 
the Fleet are being specially equipped to accommodate military equipment. 
Under the guidance of DATA, experts from the aviation industry, CAA, 
and the military, are working on complete operational plans to determine 
what spare parts, equipment, and supplies will be needed and where they 
are to be stock-piled on a worldwide basis, and on the complex details of 
manpower, maintenance and overhaul required to keep the Fleet in the air. 


Should there be war there would come need for reallocation of aircraft 
between carriers to handle the flow of essential traffic. Termed the War Air 
Service Pattern, this plan of reallocation is designed to provide air trans- 
port services for the major industrial centers and military installations. 


The Civil Aeronautics Administration within the Department is also 
intimately concerned with air transport mobilization and defense activities. 
During the current emergency period, CAA has played a key role in the 
allocation of controlled materials to the civil aviation industry. In the op- 
erating field, the agency has set up a system of Air Defense Identification 
Zones reporting to military radar the presence of friendly aircraft pene- 
trating these zones. This has minimized the number of “scrambles” required 
by our interceptor planes. As a continuing defense measure, CAA safety 
agents are monitoring the modification of air carrier aircraft so that they 
will be available for rapid conversion to military service as a part of 
the CRAF. 


The 70,000 mile network of air highways operated by CAA are a tre- 
mendous defense asset. Large numbers of military aircraft move over these 
“roads” at all times, and in an emergency CAA stands ready to clear the 
air of all non-essential civil traffic and to expedite military movements. CAA 
and representatives of the armed forces carry on through the Air Navigation 
Development Board a unified program of research for a common civil-military 
system of air navigation and traffic control. A plan has been developed 
whereby the CAA communications network would mobilize civil aviation 
resources of each state for emergency service. 


Maritime Defense Programs 


The National Shipping Authority was established some two and a half 
years ago within the framework of the Maritime Administration as an in- 
tegral part of the nation’s mobilization effort. It will be the Maritime Ad- 

















MOBILIZATION AND DEFENSE ACTIVITIES 305 
ministration’s job in another war to provide ocean shipping necessary to 
meet the needs of the Department of Defense and other government pro- 
grams, including essential civilian requirements. 


Although we hold the statutory authority to requisition private shipping 
in an emergency, it was not exercised during the recent period of the Korean 
conflict. The NSA met the heavy shipping requirements of this government 
and foreign allies with government-owned vessels beyond the capacity of 
our own privately owned and foreign-flag merchant fleets—but more than 
that, it developed the basic shipping organization structure of speedy ex- 
pansion in the event of full mobilization. 


Some 700 government-owned ships from reserve were reactivated, used 
for the transport of 14,000,000 tons of non-military shipping, and provided 
well over a thousand voyages for military account. As requirements de- 
creased, these ships were returned to the Reserve Fleet and are there being 
preserved by the most modern techniques to keep them ready to serve again 
on short notice. 


To provide tanker services needed during the past period, a Voluntary 
Defense Tanker Pool was established. This is an arrangement whereby the 
owners of virtually every American registered tanker made available the 
use of their ships on a pro rata basis to meet the recent tremendous military 
demands for transportation of bulk petroleum products. 


In accomplishing its task, the NSA has drawn upon the resources and 
facilities of the entire shipping industry. The structure of our future war- 
time ocean shipping organization has thus been tested and is in readiness. 


A continuing responsibility of the Department, through its Maritime 
Administration, is the encouragement of an efficient merchant marine. Im- 
portant progress has been made in the past few months toward defining 
just what sort of fleet-—how many and what kind of ships—must be main- 
tained to meet the needs of commerce and national defense. In this connec- 
tion, Maritime Administration is working toward the integration of the new 
class of fast freighters, the Mariners, into the privately owned fleet, and 
for the construction of new fast tankers and the provision of a serviceable 
tanker reserve. 


We have stressed the objective of encouraging greater private develop- 
ment of new shipbuilding. We are announcing today the lifting of all restric- 
tions applying to vessels constructed for foreign account in American yards, 
including that of requiring surety bonds under certain conditions, except 
that such vessels may not subsequently be transferred without our approval 
and may not trade behind the Iron Curtain under penalty of seizure by us. 


The responsibility for gearing our ocean shipping activities into any 
allied shipping authority in the event of global war also rests primarily 
within the Department. The head of the Maritime Administration has just 
concluded a session in London of which he was the Chairman on that phase 
of NATO planning. 


Highway Transport in an Emergency 


The importance to national defense in time of war of our strategic high- 
ways is self-evident. Perhaps it took World War II, with its long lines of 
military convoys on the highways moving men and material, to dramatize 
this point to our average motorist—if he were fortunate enough to have 
sufficient rationed gasoline to use his car cross-country. 
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In the Bureau of Public Roads we have another concrete example of how 
the agencies of the Department of Commerce can orient their work toward 
the dual purposes of war and peace. The Bureau, through its field contacts 
with State highway agencies is in an excellent position to help coordinate 
the knowledge of those agencies for effective wartime administration of 
highway transport. The personnel of the state organizations are working 
with motor vehicle problems daily, including those of private carriers and 
private automobiles. Properly coordinated, the facilities of these state units 
could provide emergency service immediately in connection with wartime 
measures for conservation and limitation of motor utilization and necessary 
rationing of tires, parts, and fuel. 


Vital Weather Service and Navigation Aids 


Closely related to the defense pattern for transportation is the work of 
other agencies under my supervision, the Weather Burean, and the Coast 
and Geodetic Survey. These agencies provide vital services and aids to our 
transport network. Their activities are essential for wartime land, sea, and 
air operations. 


Effective mobilization of our civil aviation resources in the event of war 
depends upon a healthy peacetime industry, developing in an environment 
of sound governmental policies. As you know, the President on September 
23, addressed a letter to me in my capacity as Chairman of the Air Co- 
ordinating Committee, requesting a comprehensive review of this country’s 
aviation policy. The primary emphasis of this review will be upon civil 
aviation, including the many important areas of inter-relationship between 
civil and military aviation. However, the review will not cover aviation issues 
of a strictly military nature, since such questions are now receiving active 
attention at other levels of government. 


Within the next few days, the committee will decide upon the specific 
“agenda” of individual policy issues to be covered by this review. Each 
member agency will then develop its comments and proposals on any issues 
affecting its particular area of responsibility, consulting with other agencies 
to the extent necessary and using the Committee’s secretariat as a focal 
point for the exchange of information. 


Industry groups will be invited to submit pertinent information and 
recommendations on any matters of concern to them. However, limitations 
of time and personnel will preclude the holding of formal, public hearings. 
Instead, industry representatives will be asked to present their views in 
the form of written statements. 


It is planned to complete this overall review within about six months. 
Naturally, many of the issues that will be covered have already been receiv- 
ing the attention of one or more agencies as part of their normal responsi- 
bilities Within the Department of Commerce, for example, we have studies 
under way reviewing major Federal promotional programs in the field of 
aviation. These studies include a review of policies for airline development, 
policies regarding the Federal role in airport development, and the question 
of charging for the use of Federal airways. 


Within their scope, the aviation studies of the Department involve 
basically the type of policy re-examination requested by the President. We 
are proceeding actively with these studies, and plan to complete major por- 
tions of them late this year. As they are completed, the Department will take 
such steps as appear appropriate in terms of both administrative actions 
and legislative proposals. 
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Incidentally, there seems to be considerable speculation regarding the 
type of actions the Department may take in connection with its aviation 
studies. Such speculations is unnecessary; the basis on which we are en- 
gaging in these studies was clearly indicated in my speech before the Wings 
Clubs in New York on September 16. That is our program; nothing more, 
and nothing less. 


As I stated at that time, these studies are being conducted to assist the 
Secretary of Commerce in discharging his responsibilities as the chief 
advisor to the President on transportation policy within the Executive 
Branch. In carrying out these responsibilities, the Secretary must necessarily 
concern himself with the soundness of aviation promotional policies, and their 
relationship to a national transportation system, Authority over airline sub- 
sidy payments and related matters is vested in the Civil Aeronautics Board, 
an agency of Congress. However, should it appear as a result of our basic 
economic studies that a sound total transportation policy requires adjust- 
ments in the field of aviation, it is the Department’s clear responsibility to 
recommend such changes. If these changes can be effected by the Civil 
Aeronautics Board under existing legislation, our recommendations would be 
submitted to that agency for its consideration. If revisions in basic legisla- 
tion seem needed, our recommendations to that effect would be presented to 
the President for submission to the Congress. In this connection I am happy 
to say that I have the formal assurance of the Civil Aeronautics Board that 
we will receive its full cooperation in the conduct of our studies of air 
transportation. 














INTERNATIONAL REVIEW 
By Julian G. Gazdik, Secretary, Legal Committtee, I.A.T.A. 


I. 


INTERNATIONAL CIVIL AVIATION ORGANIZATION 
(ICAO) MEETINGS 


Seventh Session of the Assembly—June 16th to July 6th, 1953 


A full-scale session of the Assembly of the International Civil Aviation 
Organization was held in Brighton, England from June 16th to July 6th, 
1953 to review the work of the Organization in the administrative, eco- 
nomic and technical fields during the past three years and to provide the 
21-member Council and its subsidiary bodies with policy decisions for 
the future. Fifty-two Contracting States, five non-Contracting States and 
eight international organizations were represented. During the sessions 
the Government of Yugoslavia announced that it will become a member 
of ICAO with effect on January Ist, 1954, and it was also announced that 
Nationalist China and Japan would shortly become members. 

Sir Frederick Tymms, United Kingdom, was elected President of the 
Assembly, the Vice-Presidents chosen were Mr. L. C. Jain (India), Cdr. 
J. W. F. Backer (Netherlands), Mr. H. Fontenelle (Brazil), and Mr. J. 
Paul Barringer (United States). 

The Assembly established Three Commissions and elected Chairmen 
as follows: Technical Commission: Chairman, Lt. Col. Luis Azcarraga 
(Spain); Economic Commission: Chairman, Mr. R. M. L. Lemaire 
(France); Administrative Commission; Chairman, Brig. C. S. Booth 
(Canada). 

A new Council, composed of Argentina, Australia, Belgium, Brazil, 
Canada, Norway, Egypt, France, India, Lebanon, Ireland, Italy, Mexico, 
Netherlands, Philippines, Portugal, Spain, Union of South Africa, United 
Kingdom, United States of America and Venezuela, was elected for a 
three-year term. 


AIR TRANSPORT MATTERS 


In the economic field the Assembly was chiefly concerned with the 
international operating rights of airlines and other operators of air trans- 
port services. Since the decision of all states that each must retain 
sovereignty over its own airspace, and cannot permit nationals of other 
countries to operate air services into its territory without permission, 
repeated attempts have been made to devise some general form of per- 
mission to be agreed upon by all nations, so that operators of international 
services could arrange them to the best possible advantage without the 
necessity for constant reference to governments for permits and licenses. 
It has proved impossible, however, to evolve a formula acceptable to all 
states, and the network of international air services now covering the 
world is the result of some three hundred special agreements between 
various pairs of governments. Those agreements have tended to sectional- 
ize the world and to make air transportation both more expensive and 
less convenient than it should be. 

This matter of operating rights was thoroughly studied and discussed 
in Brighton. The conclusion reached was that the time was not yet ripe 
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for attempting world-wide agreement concerning the exchange of com- 
mercial rights in international air services. It was, however, agreed that 
the ICAO Council should study what might be achieved by means of gen- 
eral agreement concerning certain partial solutions, producing results of 
practical value on the way towards the objective of multilateralism in the 
exchange of commercial rights. 

The possibility of some form of regional agreement has been raised 
by the Council of Europe which wishes to see the unification of Europe 
extended to the air. The Council of Europe has requested ICAO, as the 
international body concerned with all aviation problems, to convene a 
conference to consider various measures to coordinate and improve Euro- 
pean air transport. This proposal has been approved by the ICAO Assem- 
bly, and preparations for the conference will shortly be made. (The ICAO 
Council, meeting immediately after the assembly already decided that a 
preparatory committee composed of representatives of Belgium, Denmark, 
France, Italy, Netherlands, Norway, Sweden, Switzerland and the United 
Kingdom should meet on or about October 15th, 1953.) Resolution A7-15 
reads as follows: 


Prospects of and Methods for Further International Agreement on 
Commercial Rights in International Air Transport—Scheduled 
International Air Services. 


THE ASSEMBLY 


(1) IS OF THE OPINION that there is no present prospect of 
achieving a universal multilateral agreement, although multi- 
lateralism in commercial rights to the greatest possible ex- 
tent continues to be an objective of the Organization; 

(2) APPROVES, in these circumstances, the favorable reception 
given by the Council to the request for co-operation addressed 
to the Organization by the Council of Europe with a view to 
convening a regional conference including in its agenda the 
study of commercial rights; 

(3) EXPRESSES its desire that the Council keep under review 
the possibilities of partial solutions including those con- 
sidered by this Assembly and undertake study of those par- 
tial solutions which, in the Council’s view, would produce 
results of practical value to the Contracting States consistent 
with and thereby assuring sound progress toward the Organ- 
ization’s objective with respect to a multilateral exchange of 
commercial rights; 

URGES Contracting States to co-operate fully in supplying 

data required in connection with the studies initiated by the 

Council and to keep the Council fully informed of important 

problems arising from the application of bilateral agreements 

and of any developments achieved or contemplated which tend 
toward the objective of multilateralism in the exchange of 
commercial rights. 


(4 


— 


NON-SCHEDULED AIR TRANSPORT OPERATIONS 


The Assembly also gave special attention to the needs of non-scheduled 
international air services. It was felt that it was too early to expect 
universal freedom for this type of transportation, but it was agreed that 
the ICAO Council should explore this matter to see how charter opera- 
tions could be distinguished from regular services, and which charter 
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operations could be given general freedom of operations internationally, 
without encroaching on traffic of the regular services. Resolution A7-16 
reads as follows: 


Prospects of and Methods for Further International Agreement 
on Commercial Rights in International Air Transport—Non-sched- 
uled Air Transport Operations. 


THE ASSEMBLY RESOLVES: 


(1) That Contracting States be requested to inform the Council 
whether they have accepted the definition of a “scheduled 
international air service” adopted by the Council on 25 
March 1952 or what other definition or method they have 
adopted for distinguishing between scheduled international 
air services and non-scheduled international operations; 


(2) That the Council should give careful attention to any views 
expressed by Contracting States which might lead to an im- 
provement of the definition as a means of distinguishing be- 
tween scheduled and non-scheduled air services and should 
take such action to give effect to its conclusions as it may 
think best; 

(3) That, in addition, Contracting States be requested to inform 
the Council of: 

(a) any difficulties they may have experienced in the opera- 
tion of international non-scheduled services, together 
with other relevant facts; 

(b) their suggestions as to the practical steps that might be 
taken to eliminate or reduce any such difficulties; and 

(c) any legal problems that might be presented by attempts 
at liberalization of their national regulations; and 

(4) That, after considering this information, the Council advise 
Contracting States what practical steps should be taken in 
order to facilitate the operation of non-scheduled air trans- 
port. 


STUDY OF CHARGES FOR AIRPORTS AND AIR NAVIGATION FACILITIES 


The problem of the growing cost of airport and radio facilities for 
air navigation was also discussed. The airlines could not bear the whole 
cost of these services without an excessive increase in passenger fares, 
which would result in a decrease in traffic. In view of the fact that differ- 
ent states are not in agreement as to what sort of charges would represent 
a reasonable balance between the operators of airlines and the operators 
of airports, it was agreed that the Council should issue a purely factual 
report on the situation, so that governments could examine it indevend- 
ently and reach their own conclusions. Resolution A7-18 reads as follows: 


Study of Charges for Airports and Air Navigation Facilities 


WHEREAS the Working Group of the Air Transport Committee 
appointed to examine the question covered by Resolution A2-14 
has reached an advanced stage in its study of the subject of air- 
port charges; 


THE ASSEMBLY DIRECTS THE COUNCIL: 


(1) To take, as a matter of urgency, all necessary steps to trans- 
mit to Contracting States, preferably before Ist January 
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1954, an objective study concerning airport charges without 
at this stage formulating recommendations; 

(2) To request the opinion of Contracting States as to whether 
a meeting to reach conclusions on the subject of airport 
charges could usefully be held at a convenient early date; and 

(3) To take action on this point, taking into account the replies 
received. 


AIR NAVIGATION 


While modifications have to be made from time to time to meet new 
developments and techniques, the basic annexes of ICAO which contain 
the various international standards, practices and procedures to be im- 
plemented all over the world, are now approaching a degree of stability in 
which the number of future amendments necessary will decrease pro- 
gressively. Similarly, the regional plans in the eight ICAO air naviga- 
tion regions are becoming stabilized. 

The Assembly, therefore, decided that the moment had arrived when 
more emphasis could be placed on the implementation of international 
standards, practices and procedures. Accordingly it recommended that 
stress should be laid on specific problems of an urgent character rather 
than on the revision of any set of standards or regional plans. Emphasis 
was also laid on the desirability of developing the resources of the five 
regional offices of ICAO (Paris, Cairo, Lima, Melbourne, Montreal) to 
enable the regional representatives to assist the national administrations 
more effectively in their task of implementing these standards, practices 
and procedures. 


In general, the ICAO international standards are framed in such a 
way that little difficulty is experienced in implementing them. An excep- 
tion exists, however, in the international standards for airworthiness. At 
present, the ICAO airworthiness standards cover only three categories 
of aircraft and the standards are mandatory only insofar as they concern 
aircraft which have been voluntarily certified as conforming with the 
specifications relating to one of the three categories. For this reason 
there is no obligation on the part of a particular state to conform exactly 
to the ICAO requirements or to notify the Organization of departure 
therefrom. However, not only have the ICAO airworthiness standards 
proved a valuable guide to aircraft-manufacturing states, but, in accord- 
ance with the Convention on International Civil Aviation to which each 
ICAO member nation is a party, every aircraft flying an international air 
route must possess a certificate of airworthiness issued by the state in 
which the aircraft is registered. The aircraft-manufacturing countries 
of the world see to it in their national regulations that any such aircraft, 
and indeed all other aircraft produced by them, are fully airworthy. 
Nevertheless, it would be desirable for international airworthiness stand- 
ards to exist to which all aircraft would have to conform. Such standards 
would naturally have to be limited to broad principles of safety and air- 
worthiness, for otherwise initiative in the design and performance of 
aircraft, on which progress depends, would be stifled. The advent of the 
jet age has emphasized the desirability of some action being taken by 
ICAO to develop international airworthiness requirements to which all 
aircraft-producing states would have to conform. The ICAO Assembly 
in Brighton was of the opinion that it is highly desirable to arrive at a 
solution at the earliest possible date, and it adopted a resolution which 
will strengthen the hand of the Council in the work it has already under- 
taken on this question. 
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ADMINISTRATION AND BUDGET 


The Assembly resolutions in the administrative field endorse a policy 
and a scale of future endeavor which will be both stable and flexible within 
the framework of steadily declining budgets. Budget estimates have been 
reduced. The total budget figure for 1954 is 3,200,000 Canadian dollars 
as compared with 3,259,384 in 1953. 


LEGAL COMMITTEE—CONSTITUTION 


The Assembly adopted a revised Constitution of the ICAO Legal Com- 
mittee and a revised procedure for the approval of draft conventions on 
international air law. At its Fourth Session held in 1950, the Assembly 
requested the Council to study the relationship of the legal work of the 
Organization and the relationship of the Legal Committee to the Council 
and the Secretariat, and to formulate proposals for any reorganization 
and any amendment of the constitution of the Committee that may be 
found necessary, and to submit the proposals to an early ensuing session 
of the Assembly. The Council, after consultation with the Legal Com- 
mittee, submitted such proposals to the Assembly and at Brighton the 
Assembly adopted the following texts: 


“1. The Legal Committee (hereinafter called ‘the Committee’) 
shall be a permanent Committee of the Organization, con- 
stituted by the Assembly and responsible to the Council ex- 
cept as otherwise specified herein. 

2. The duties and functions of the Committee shall be: 

(a) to advise the Council on matters relating to the inter- 
pretation and amendment of the Convention on Inter- 
national Civil Aviation, referred to it by the Council; 

(b) to study and make recommendations on such other mat- 
ters relating to public international air law as may be 
referred to it by the Council or the Assembly; 

(c) by direction of the Assembly or the Council, or on the 
initiative of the Committee and subject to the prior 
approval of the Council, to study problems relating to 
private air law affecting international civil aviation, 
to prepare drafts of international air Jaw conventions 
and to submit reports and recommendations thereon; 

(d) to make recommendations to the Council as to the rep- 
resentation at sessions of the Committee of non-Con- 
tracting States and other international organizations, 
as to the co-ordination of the work of the Committee 
with that of other representative bodies of the Organi- 
zation and of the Secretariat and also as to such other 
matters as will be conducive to the effective work of the 
Organization. 

3. The Committee shall be composed of legal exnerts designated 
as representatives of and by Contracting States, and shall be 
open to participation by all Contracting States. 

4. Each Contracting State represented in meetings of the Com- 
mittee shall have one vote. 

5. The Committee shall determine, subject to the approval of 
the Council, the general work programme of the Committee 
and the provisional agenda of each session, provided that the 

Committee may, during a session modify the provisional 
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agenda for the better conduct of its work consistently with 
the provisions of this Constitution. Sessions of the Commit- 
tee shall be convened at such places and times as may be 
directed or approved by the Council. 

6. The Committee shall adopt rules of procedure. Such rules, 
and any amendment thereof which affects the relationship of 
the Committee with other bodies of the Organization or with 
States or other organizations, shall be subject to approval by 
the Council. 

7. The Committee shall elect its own officers. 

8. The Committee may appoint Sub-committees either to meet 
concurrently with the Committee or subject to the approval 
of the Council, at other times and places as it may deem fit.” 


PROCEDURE FOR APPROVAL OF DRAFT CONVENTIONS 


“1. Any draft convention which the Legal Committee considers 
as ready for presentation to the States as a final draft shall 
be transmitted to the Council, together with a report thereon. 

2. The Council may take such action as it deems fit, including 
the circulation of the draft to the Contracting States and to 
such other States and international organizations as it may 
determine. 

8. In circulating the draft convention, the Council may add com- 
ments and afford States and organizations an opportunity 
to submit comments to the Organization within a period of 
not less than four months. 

4. Such draft convention shall be considered, with a view to its 
approval, by a conference which may be convened in conjunc- 
tion with a session of the Assembly. The opening date of the 
conference shall be not less than six months after the date 
of transmission of the draft as provided in paragraphs 2 and 
8 above. The Council may invite to such a conference any 
non-Contracting State whose participation it considers de- 
sirable, and shall decide whether such participation carries 
the right to vote. The Council may also invite international 
organizations to be represented at the conference by ob- 
servers.” 


Post ASSEMBLY COUNCIL SESSION—JULY 7TH TO JULY 15TH, 1953 


On July 7th, 1953, in Brighton, Dr. Edward Warner was unanimously 
reelected for a three-year term as President of the Council of the Inter- 
national Civil Aviation Organization. 


THIRD CONFERENCE ON NORTH ATLANTIC OCEAN STATIONS— 
JULY 8TH TO JULY 15TH, 1953 { 


The Third Conference on North Atlantic Ocean Stations was held in 
Brighton, England from July 8th to July 15th, 1953. Representatives of 
Belgium, Canada, Denmark, France, Iceland, Ireland, Israel, Italy, the 
Netherlands, Norway, Spain, Sweden, the United Kingdom, the United 
States, Venezuela and observers of the United Nations and the World 
Meteorological Organization attended this conference. Mr. A. P. Dekker 
(Netherlands) was elected Chairman and Mr. G. Crone Levin (Denmark) 
was elected Vice-Chairman. 
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The agenda of the Brighton Conference was confined to consideration 
of the re-allocation of responsibilities and distribution of contributions 
under the existing Agreement. 


The major purpose of the agreement co-ordinated by ICAO is to fill 
an essential gap in the complex weather reporting networks which exist 
in Europe and North America; to do this the 10 floating stations take 
surface and upper air weather observations several times daily, and report 
these back to their bases for incorporation into the weather networks. 
The stations provide meteorological and navigational aids to aircraft, and 
serve as floating search and rescue bases. 


25 ships are needed to operate these ten stations; depending upon the 
station’s distance from the shore base, between two and three ships are 
required to keep each station in full operation. Although weather report- 
ing is their main work, the ships have built up an enviable search and 
rescue record in the past few years. Several hundred people have been 
saved from the Atlantic, including the passengers and crews of four air- 
craft (a non-scheduled flying boat, and three military planes) and more 
than half a dozen surface vessels. 


The original agreement which provided for the maintenance of the 
network was signed in 1946. and revised in 1949. The 1949 agreement 
was originally to expire on July 1st, 1953, but was extended for one year 
by a special protocol signed in the summer of 1952. 


It soon became apparent, that, owing to the fact that at least three 
vessels now operated by the United States would, under a new agreement, 
have to be replaced by vessels of other operators, the scheme of 25 vessels 
could be continued only if replacement vessels could be found. Although 
all potential operating States were prepared to carry their full computed 
share required in maintaining the network in full operation, the assur- 
ances of cash contributions did not appear sufficient to induce onerators 
of the vessels to assume the additional burden in excess of their computed 
responsibilities. Thus, only 22 vessels were offered (several of them sub- 
ject to certain assumptions as to cash contributions which might not 
materialize), with a possibility of a 23rd vessel, which might be made 
available if an operator for this vessel could be found. With onlv 22 or 
possibly 23 ships available, one or two stations could not be continuously 
manned. The crucial difficulty was that European operators could not be 
expected to operate the required additional ships unless assured of a sub- 
stantial period of operation and adequate financial support. 


The offer of France to operate, on a reimbursement basis, one addi- 
tional vessel (a frigate—the 23rd vessel referred to above) was consid- 
ered to be presumably unproductive because of lack of funds. Several 
partial solutions were studied. Among these was a proposal by which the 
Euronean States would pool operational and financial resources in order 
to keep the eastern stations going while the United States and Canada 
maintained a portion of the western stations. It was also suggested by 
Belgium that only certain provisions of the existing Agreement affecting 
European onerators might be amended so as to adjust the financial rights 
and obligations of the States affected to present conditions. These meas- 
ures, however, were deemed unsatisfactory and out of keeping with a true 
international solution of the problem. Particular attention was given to 
the budgetary problems of certain States which would be unable to give 
unequivocal assurance to their financial denartments that funds would 
be needed for operation beyond 30th June 1954. 


In connection with a proposal of the United States with regard to 
“non-aeronautical benefits,” the conference noted that the ICAO Council 
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has indicated that such a study will be continued—views on the necessity 
of this study were divided. 

These “non-aeronautical benefits” include those provided for maritime 
interests, such as sighting of ice flows and bergs, as well as oceanographic 
observations including wave heights and sea swell, utilized in forecasting 
these elements for other locations, and guarding of distress frequencies to 
provide search and rescue of sea surface shipping. In addition, the meteoro- 
logical observations serve to provide better weather forecasts for non- 
aeronautical interests, which include merchant shipping on the high seas 
and deep sea fishing, coastal shipping and coastal fishing, agriculture, 
land transportation, industry, and the general public of the countries 
surrounding the North Atlantic. In connection with the study of “route 
benefits” a proposal from Spain was noted that some simplified method 
based on a judgment factor might be supplied to the evaluation of such 
benefits. 

In view of the foregoing, the Brighton Conference resolved that a full 
conference should be convened to review the whole problem of the North 
Atlantic Ocean Stations as soon as practicable, and if possible before the 
end of 1953, for the purpose of: 

(a) determining the number of stations and vessels which will be 
technically adequate for international civil air navigation in 
the North Atlantic region and practicable within the collec- 
tive resources available; 

(b) determining the agreed upon responsibilities for the opera- 
tion and financing of the scheme; 

(c) embodving the results in an aereement to become effective 
upon termination of the present Agreement (July Ist, 1954). 

G. F. F. 


Il. 


CONVENTION FOR THE UNIFICATION OF CERTAIN RULES 
RELATING TO INTERNATIONAL CARRIAGE BY AIR 


(Opened for Signature at Warsaw, October 12th, 1929) 


I. Ratification and Accessions in 1952 and 1958 


Japan ratified the Convention with reservation on May 20th, 1953 and 
Argentina acceded to it with reservation effective May 21st, 1952. The 
U.K. deposited documents of accession on behalf of Basutoland, September 
Ist, 1952 and Bechunaland (Protectorate), September Ist, 1952. Both 
reservations by Japan and Argentina are in connection with international 
carriage by air performed directly by the State. 

As of November, 1952, Germany by an exchange of notes has agreed 
to apply the Warsaw Convention reciprocally between the Federal Repub- 
lic of Germany and the following States: Denmark, France, Greece, India, 
Netherlands, Spain, Sweden, Switzerland, United Kingdom, Yugoslavia, 
Brazil, Ceylon, Pakistan; United States, March 24th, 1952; Canada, No- 
vember 11th, 1952. 


II. Revision 


The Legal Committee of the International Civil Aviation Organization 
will meet on August 25th, 1953, in Rio de Janeiro and the main item on 
their Agenda is the Revision of the Warsaw Convention. The basis of 
discussions will be the Report of the Sub-Committee on the Revision of the 
Warsaw Convention and the Draft Convention prepared in Paris in Janu- 
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ary, 1952 (LC/Working Draft No. 881, January 30th, 1952). With respect 
to limits of liability and economic questions, the Council of ICAO was 
requested earlier to express its views. The Air Transport Committee of 
ICAO dealt with these matters and presented a statement on the economic 
aspects of possible changes in the liability limits of the Warsaw Con- 
vention. The Council of ICAO, at its 19th Session, May 22nd, 1953, 
decided not to express its views or to enter into substantive discussions 
of the matter, but directed that the statement of the Air Transport Com- 
mittee should be communicated to the Legal Committee and all Contracting 
States for their consideration in connection with further discussions of 
the Revision of the Warsaw Convention. The Council also directed that 
in so circulating the statement an indication be given of the division of 
opinion which was recorded by the Air Transport Committee on certain 
matters in its consideration of the liability limits: these matters will be 
dealt with subsequently. 


The Committee was divided in opinion as to the need for changing the 
limit of liability for death, some members being convinced that the evi- 
dence before the Committee fully justified a substantial increase in the 
present amount of 125.000 Poincaré francs (approximately U.S. $8,000), 
others feeling that although some increase was justified it should be of 
moderate extent, and others maintaining that there was no demonstrated 
need for changing the limit either upwards or downwards. Six members 
voted in favor of some increase in the limit, 4 were opposed and 1 ab 
stained. A specific proposal that the limit be increased by 25%, an 
amendment thereto proposing that the increase be 100%, and a further 
amendment proposing that the increase be 50% were voted upon by the 
Committee with the following results: the amendment proposing a 100% 
increase was lost with 7 votes against, 3 for and 1 abstention; the amend- 
ment pronosing a 50% increase was carried with 5 votes for, 3 against and 
3 abstentions: and the original propvosal as amended by the Committee’s 
decision, namely that the limit for death be increased by 50% (i.e., from 
125,000 Poincaré francs to 187.500 Poincaré francs), was carried with 6 
votes for, 3 against and 2 abstentions. 


There was a fairly general oninion in the Committee that there was 
justification for a higher limit of liability in the case of non-fatal injury 
than in the case of death. A proposal that a limit of liability of 250,000 
Poincaré francs be established for non-fatal injury was lost with 6 votes 
against, 4 for and 1 abstention; a vote of 6 for, 3 against and 2 absten- 
tions was recorded on a subsequent proposal that the recommended limit 
of liabilitv for death of 187.500 Poincaré francs also be applied to non- 
fatal inivry, but that, should it ultimately be decided to leave the limit of 
liability for death unchanged, the limit of liability for non-fatal injury 
should be established at a somewhat higher figure. The complete state- 
ment of the Air Transport Committee has been circulated to Contracting 
States under LC/Working Draft No. 402. 


On December Ist, 1952. the International Air Transport Association 
advised the International Civil Aviation Organization as follows: 


“The 8th Annual General Meeting of IATA placed on record, as it 
has done before. their conviction that general revision of the Warsaw 
Convention is still premature. The Warsaw Convention Special Com- 
mittee of IATA presented a report to the Assembly in Geneva with 
the following as its concluding paragraphs: 


‘The Warsaw Convention is in force in a large percentage of 
those countries of the world which are engaged in international 
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air transport. Its rules are daily being applied as between air 
carriers and their passengers and shippers in every part of the 
world. The continued and healthy growth of air transportation 
since the Warsaw rules have been in effect cannot be denied. 
Even while revision of the Convention has been under considera- 
tion, certain countries that were not previously parties have ad- 
hered. Also, by national action, in various parts of the world, 
the basic rules of the Convention are being more and more applied 
to domestic and other flights not covered by the Convention itself. 
Your Committee is in fact advised that the Warsaw Convention 
is the most widely accepted Convention in international private 
law and comes closer to universal international legislation than 
any other Convention now in existence. 

‘Your Committee feels that it should again, therefore, direct 
your attention to the basic problem as to whether any new Con- 
vention should be substituted for the present Warsaw Convention. 
It is convinced that developments during the past years have 
justified the position which IATA has taken in opposing such 
substitution. In the efforts to prepare a new Convention or to 
revise the Warsaw Convention, it has become continuously appar- 
ent that no unanimity exists as to how the Warsaw Convention 
should be revised, nor has any overwhelming demand appeared 
which would justify replacing the Warsaw Convention with an- 
other Convention whose success would be purely problematical.’ ” 


The International Chamber of Commerce, at its 13th Congress in 


Vienna on May 23rd, 1952, passed the following Resolution: 








“In view of the world-wide ratification of the existing Convention, 
and the fact that many signatory States have incorporated the Con- 
vention rules into their national laws, the International Chamber of 
Commerce believes that it would be unwise at the present time to 
attempt to revise the Convention and that in any case the basic prin- 
ciples should remain untouched. 

If, however, there is general agreement among the signatory 
States on the need for certain amendments, such amendments should 
be incorporated into a Protocol to the existing Convention and this 
Protocol should not become effective until ratified by at least three 
quarters of the signatory states to the existing Convention. 

Any amendments of this kind should, however, be confined to a 
few essential points. In the opinion of the I.C.C., these points appear 
to be three: 


Scope—The I.C.C. believes that it would be desirable to widen the 
scope of the Warsaw Convention along the lines of the Draft Revision 
drawn up by the Sub-Committee “Warsaw” of the International Civil 
Aviation Organization (I.C.A.0.). 

Surface transport connecting with air transport should not in the 
view of the I.C.C. be included in the scope of the Convention. 


Passenger Ticket—Details of the particulars to be included in the 
passenger ticket should not be laid down in the Convention. Some 
form of ticket is necessary, but its description in the Convention 
should be kept as simple as possible. 


Air Waybills—All details concerning such documentation should 
be omitted from the Convention and the precise form of the docu- 
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ments should be left to air carriers and users to evolve in the light of 
commercial experience. 

As regards the limits of liability, those laid down in the Warsaw 
Convention have on the whole worked satisfactorily and have the 
merit of being accepted by all the signatories of the Convention. It 
would be a great mistake to extend these limits, and any additional 
cover required by a passenger or consignor of cargo can be provided 
through the normal insurance channels as is the usual practice.” 


Til. 


CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT 
TO THIRD PARTIES ON THE SURFACE* 


(Opened for Signature at Rome on October 7th, 1952) 


This Convention—a revision of the Convention for the Unification of 
Certain Rules Relating to Damage Caused by Aircraft to Third Parties 
on the Surface (Rome, 1933) and the Insurance Protocol thereto (Brus- 
sels, 1938) was completed by the first plenipotentiary conference on pri- 
vate air law since the Second World War. Convened under the auspices of 
ICAO, it was held in Rome, on the invitation of the Italian Government, 
from September 9th to October 6th, and was attended by delegates and ob- 
servers representing thirty-two States and seven international organizations. 
(See 20 Jrl. Air L. 89.) 

As of August Ist, 1952 the Convention had been signed by nineteen 
States—Argentina, Belgium, Brazil, Denmark, the Dominican Republic, 
Egypt, France, Israel, Italy, Liberia, Luxemburg, Mexico, the Nether- 
lands, the Philippine Republic, Portugal, Spain, Switzerland, Thailand and 
the United Kingdom. It will remain open for signature until it comes 
into force, i.e., ninety days after five of the signatory States have depos- 
ited their instruments of ratification. 

The Federation of Air Line Pilots Associations (IFALPA) discussed 
the new Convention at their meeting held April 6th to 10th, 1953 in Chicago. 
It was pointed out that Article 10 contained a clause which was of con- 
cern to pilots. This clause reads as follows: 


“Nothing in this Convention shall prejudice the question whether 
a person liable for damage in accordance with its provisions has a 
right of recourse against any other person.” 


Fear was expressed that the clause in effect meant that if damages 
were awarded against a carrier on account of error on the part of a pilot, 
the carrier could seek recourse against the aircraft commander. It was 
hoped that such a clause would not be implemented in this sense at all. 
It was recognized that a similar clause was inherent in various national 
legislation and that it would not be appropriate to excuse pilots completely 
for their errors. 

IV 


CONVENTION ON THE INTERNATIONAL RECOGNITION OF 
RIGHTS IN AIRCRAFT** 
(Opened for Signature at Geneva on June 19th, 1948) 
The Government of Pakistan deposited its instrument of ratification 


of the Geneva Convention with ICAO on June 19th, 1953. As this is the 
second instrument of ratification received without reservation the first 


* For Text See 19 Jril. of Air L. & C. 447. 
** For Text See 15 Jri. of Air L. & C. 348. 
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such instrument having been deposited by the Government of the United 
States of America on September 6th, 1949, the Convention will come into 
force between Pakistan and the United States on September 7th, 1953, 
which is the ninetieth day after the date of the deposit of the instrument 
of ratification of Pakistan. Brazil ratified without reservation on July 3, 
1953, and the Convention will come into force for that country on October 
Ist, 1953. It will be recalled that Mexico and Chile had previously deposited 
instruments of ratification with reservations. 


V. 


ANNEX 9 — TO THE CONVENTION ON INTERNATIONAL 
CIVIL AVIATION 


(Chicago, 1944) 
AMENDMENT 1 TO ANNEX 9 


On March 25th, 1949, the Council of ICAO adopted Standards and Recom- 
mended Practices pursuant to provisions of Article 37 of the Convention 
on International Civil Aviation (Chicago 1944). These Standards were desig- 
nated as Annex 9 to the Convention. They came into force March Ist, 1950. 

On November 7th, 1952, the Council of ICAO adopted Amendment 1 to 
Annex 9 which became effective on March Ist, 1953 and was put into force 
on July Ist, 1953. 

The FAL Standards and Recommended Practices are the outcome of 
Article 37 of the Convention, which provides inter alia that the “Inter- 
national Civil Aviation Organization shall adopt and amend from time to 
time, as may be necessary, international standards and recommended prac- 
tices and procedures dealing with . . . customs and immigration procedures 
... and such other matters concerned with the safety, regularity and effi- 
ciency of air navigation as may from time to time appear appropriate.” The 
policy with respect to the implementation of States of the FAL Standards 
and Recommended Practices is strengthened by Article 22 of the Conven- 
tion, which expresses the obligation accepted by each Contracting State 
“to adopt all practicable measures, through the issuance of special regula- 
tions or otherwise, to facilitate and expedite navigation by aircraft between 
the territories of Contracting States, and to prevent unnecessary delays to 
aircraft, crews, passengers, and cargo, especially in the administration of 
the laws relating to immigration, quarantine, customs and clearance,” and 
by Article 23 of the Convention, which expresses the undertaking of each 
Contracting State “so far as it may find practicable, to establish customs 
and immigration procedures affecting international air navigation in accord- 
ance with the practices which may be established or recommended from 
time to time pursuant to this Convention.” 

It was expected that by July Ist, 1953, the date of implementation of the 
Annex including Amendment No. 1, States will have introduced its pro- 

visions into their national usages. The following Resolution adopted by the 
Council on April 13th, 1948, urges Contracting States to use in their own 
regulations, as far as practicable, the precise language of those ICAO 
Standards that are of a regulatory character: 


“WHEREAS many of the benefits of international standardiza- 
tion of practices and of regulatory requirements may be lost through 
diversity of form and arrangement in the publications through 
which they are promulgated in the various States; and 


“WHEREAS it is desirable that those engaged in international 
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air navigation should be freed to the greatest possible extent from 
the necessity of detailed examination of national laws and regula- 
tions upon crossing international boundaries; 


“THE COUNCIL RESOLVES THAT: 


1) Contracting States be, and they are hereby urged, in com- 
plying with ICAO Standards which are of a regulatory character, 
to introduce the text of such Standards into their national regula- 
tions, as nearly as possible, in the wording and arrangement em- 
ployed by ICAO; 


2) where a Contracting State finds it necessary to depart from 
the ICAO text, it limits such departure to an absolute minimum; 


3) in any regulations or other publications based upon ICAO 
standards or other recommendations, Contracting States indicate 
conspicuously their relationship to the ICAO text and the extent 
and substantive effect of any differences between the national text 
and its ICAO prototype.” 


MEETING FOR THE FACILITATION OF INTERNATIONAL 
AIR TRANSPORT IN EUROPE 


The Meeting for the Facilitation of International Air Transport in 
Europe was convened in the Palais des Festivals, Cannes, on May 26th, 
1953, under the Chairmanship of M. Rene Lemaire, Secretary-General for 
Civil and Commercial Aviation of France. Fourteen European States and 
the Government of Saar were represented (Belgium, Denmark, France, 
Iceland, Italy, Luxemburg, Norway. Netherlands, Sweden, Switzerland, 
Turkey, U.K., Yugoslavia, German Federal Republic) and three Interna- 
tional Organizations, ICAO, IATA and FITAP had observers present. 


The objectives of the meeting were twofold: (i) to seek measures for 
the implementation of the standards and recommended practices of Annex 
9; and (ii) to obtain measures simplifying procedures in a more liberal 
manner than provided in Annex 9. The following recommendations were 
adopted: 


General Declaration — States should use the General Declaration, 
as prescribed by Annex 9, and should not require log books for 
entry and departure of aircraft in commercial operations. Non- 
commercial flights should be permitted to clear either by General 
Declaration or by the use of the log book. 





Passenger Manifest — States should not require separate Pas- 
senger Manifests on entry and departure of aircraft engaged in 
transport between Eurovean States. They should only require a 
statement on the General Declaration of the number of passengers 
embarked or disembarked. States may require that the information 
as to the number of passengers embarked or disembarked should 
be given on the basis of origin and destination. 


Embnarkation/Disembarkation Card — States should study the pos- 
sibility of the elimination of the E/D Card as such a document is 
not being used in surface transport, and for the time being. States 
should adopt a uniform standard E/D Card with the following 
characteristics: 
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the format of the card should be as that given in Appendix 3 
of Annex 9, i.e., of the following dimensions: 4x6 inches (102 
x 152 mm); 























b 


— 


the languages used in the printed matter should be one or more 
of the three official ICAO languages and possibly the language 
of the operator; 


c) the following items should be retained: 


1. name, la. maiden name, 2. christian name, 3. date of birth, 
4. place of birth, 5. nationality, 6. occupation, 7. legal resi- 
dence, 8. airport of destination or of origin. 


Written Baggage Declaration — States should not require a written 
Baggage Declaration from passengers on entry of aircraft at an 
international airport. 





Crew Member Certificate and Licence — States are requested not 
to require current crew lists but to accept crew licences and crew 
member certificates as identification documents. 


Cargo Manifest — States should accept the Cargo Manifest as pro- 
vided in Annex 9 and airlines should do their utmost to use Cargo 
Manifests which are uniform in color, format and dimension. 


Forms not Prescribed by Annex 9 — States are requested not to 
require forms not provided for in Annex 9. 


Lifting of Passenger’s Passport — States are urged not to remove 
temporarily passenger’s passport in transit or otherwise. 


Interchange of Spare Parts — States should facilitate in every 
possible wav the loan of spare parts between operators and to re- 
duce formalities to a minimum in this regard. 


24 Working Hour Service by Customs Authorities — The meeting 
expressed the desirability that governments should provide for 
customs service at international airports on a 24 hour basis. 


Sanitary and Health Control — No sanitary contro! should exist for 
air traffic between airports situated in the territory of participating 
States under normal health conditions. With respect to traffic arriv- 
ing from areas outside the metropolitan territory of participating 
States and passing through their territories, Article 34 of the In- 
ternational Sanitary Regulations (WHO 2) should apply, etc. 


' Fines — States should apply without reservation Paragraph 11.3 
and 11.4 of Annex 9, and should also refrain from imposing penal- 
ties upon operators for errors in documents, for the issue of which 
neither they nor their representatives are responsible. 


National FAL Committees — States which have not already done so 
should without delay establish national FAL Committees. 


Non-Scheduled International Air Services — The meeting recommended 
that in conformity with the provisions of paragraphs 2.15 and 2.16 of 
Annex 9, States are invited to apply as liberal a regime as possible to non- 
scheduled international operations motivated to this end by the following 
procedures which represents the maximum demand: 
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(1) Permission may be sought for a single flight or a specified 
- series of flights. 


(2) Operators or their agents may apply direct for permission to 
the competent authority in each country. 


(3) Application may be made by letter, telephone, or a reply-paid 
telegram. 


(4) Operators are expected to file applications at least twenty-four 
hours before the time of arrival or departure. This require- 
ment may be waived in cases of genuine emergency. 


(5) Applications for permission need not include more than the 
following details: 

(a) Name of operating company; (b) Type of aircraft and regis- 
tration marks; (c) Name of pilot and number and composition 
of crew; (d) Date and time of arrival at, and departure from, 
the State in question; (e) Route of flight; (f) Purpose of 
flight and number of passengers or nature and amount of 
freight; (g) Name, address and business of charterer. 


Unofficial Deviations — States should satisfy themselves that the prac- 
tice laid down in Annex 9, subject to differences notified, are applied by 
their executive authorities and that no other requirements will be made. 


It is to be noted that all reference to reciprocity — notwithstanding 
continuous efforts by several delegations — has been omitted from the final 
recommendations. It would have been very dangerous to introduce the idea 
of reciprocity in the Facilitation work as it could have affected Annex 9 
which heretofore was always considered as a multilateral document, and 
part of the Chicago Convention. 


The closing paragraph of the final draft report sums up the spirit in 
which these recommendations were made. It reads as follows: 


“The Representatives of States unanimously considered that 
substantial results, in the field of facilitation, were obtained at 
Cannes in spite of the short session, but that it was possible to 
hope, after further studies carried out nationally and internation- 
ally, that a more radical simplification of formalities might be 
achieved.” 


The meeting adopted a resolution that a second meeting be held in 1954, 
the initiative to be taken by one of the European governments. 


VI. 


AIRCRAFT ACCIDENT INQUIRY PRELIMINARY RBPORT ON 
COMET I CRASH IN CALCUTTA, MAY 2nd, 1952 


The report prepared by the Indian Court of Inquiry and issued simul- 
taneously in London and New Delhi on June 15th indicated that “structural 
failure of the airframe during flight through an unusually severe thunder- 
squall,” resulting in fire breaking out abroad the aircraft probably caused 
the crash of the BOAC de Havilland Comet I jet airliner near Calcutta on 
May 2nd, 1952. The inquiry was conducted by N. S. Lakur, assisted by three 
assessors: K. M. Raha, Deputy Director-General of Civil Aviation in India; 
W. Srinivasan, design engineer of Hindustan Aircraft Ltd.; and T. R. Nel- 
son, Senior Inspector of Accidents, British Ministry of Civil Aviation. 
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THE THEORY ON THE CAUSE OF THE CRASH 


“A study of the different components and the nature of their failures 
strongly suggests primary failure of the elevator spar in bending, due to a 
heavy download imposed in a pull-up by the pilot when the aircraft en- 
countered a sudden down-guet during its flight across a nor’wester squall. 
During the flight in down-gust, the aircraft not only loses altitude, but it 
takes a nose-down attitude. The airspeed increases. The pilot immediately 
reacts to maintain the attitude of the aircraft by a pull-up and the co-pilot 
throttles back the engines for reducing the speed to keep it within the 
specified limits ...The aircraft (Comet) had responded to corrective action, 
but a sudden elevator failure must have imposed a heavy load on the wings 
with the resulting wing failure at about rib No. 7. The structural failures 
which caused fire to break out have been so rapid that crew and passengers 
were subjected to a high positive ‘G’ during the pull-up and perhaps a 
higher negative ‘G’ on elevator failure . . . which can have caused a tem- 
porary blackout.” 


It is understood that the wing was subjected to static tests by the manu- 
facturing firm during the development state of the aircraft. On one test 
piece static and fatigue tests were conducted alternately. The wing failed 
in fatigue test and after modification was subjected to a static test. The 
wing failed again at 90% of the ultimate load. The failure was attributed to 
the fatigue test conducted before. Modifications were carried out again and, 
without a retest, the wing was found satisfactory for the ultimate load on 
theoretical considerations. The fatigue failure during static test had oc- 
curred at rib No. 7. In this accident, again the wings have significantly 
failed at rib No. 7. This theory was supported by examinations of the 
wreckage. 

Discussing the evidence, the Court said that the Comet made a normal 
take-off from Dum Dum, Calcutta. Six minutes later radio contact was lost, 
and witnesses saw the aircraft falling in flames in a severe thunderstorm 
and rain. Weather conditions at take-off were well above the minimum re- 
quirements laid down for the aircraft. The captain (Capt. Maurice W. 
Haddon) was warned of the approaching thunderstorm with squalls. Unfortu- 
nately, the storm which the Comet encountered was unusually severe. The 
captain was not only well qualified but had considerable experience of con- 
ditions on this route. He was therefore fully competent to judge the weather 
forecast en route and the warning given, and make up his mind whether to 
take off or not. It would not be just to accuse him of any imprudence in 
taking off in spite of the warning. 


CONCLUSION AND RECOMMENDATIONS 


In view of the fact that there was no sign of sabotage, lightning dam- 
age, faulty workmanship, defective material or engine failure, the structrual 
failure must have been caused by overstressing which resulted from either 
severe gusts encountered in the squall, or over-controlling or loss of control 
by the pilot when flying through the thunderstorm. 


The Court recommended that the wreckage be transported as soon as 
possible to Britain and a detailed technical examination be undertaken with 
a view to determining the primary failure and to consider if any modifica- 
tion in the structure of the Comet is necessary; and that consideration be 
given to the desirability of modifying the power-boosted flying control 
system of the Comet in order to give the pilot a positive “feel” of the loads 
exerted on the control surfaces. 
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The examinations of the remains of the aircraft in England have already 
started and the design study has also begun. The problem of power-boosted 
flying controls seems to have been raised already by the Rome-Ciampino 
crash of a Comet in October 1952. Study was intensified after the crash of 
a CPAL Comet IA at Karachi last March. 


BOAC and de Havilland Aircraft commented on the Indian report in a 
joint statement issued on June 15th and said “It is not possible until the 
detailed examination of the aircraft wreckage and under way has been 
completed at the Royal Aircraft Establishment, to determine the sequence 
of structural failure. Until such a sequence is determined it is only possible 
to theorize on the cause of the accident .. .” 


Vil. 
OBSERVATIONS AND COMMENTS ON FOREIGN CASES 


Cie Air France v. Nordisk Transport, Cour d’appel de Paris, (5e Cham- 
bre), February 28, 1953. On October 6th, 1948, Nordisk Transport delivered 
to the Cie Air France for carriage from Paris to Saigon, a package of metal 
watches weighing approximately 8 Ibs. 3 oz. and valued at $1,810. No special 
declaration of value at delivery was made by the consignor when delivering 
the package of watches. The package was lost during the carriage and the 
circumstances of the loss were never clarified. 


The Court of first instance directed the Cie Air France to pay to Nord- 
isk Transport an amount corresponding to the full value of the goods, on 
the basis that the loss of the goods was due to gross negligence of the 
carrier, deemed equivalent to wilful misconduct, and of such a nature as to 
set aside, according to Article 25 of the Warsaw Convention, the limitation 
of liability provided for in Article 22 of that Convention. 


The Court of Appeal set aside the judgment of the Court of first instance 
and directed the Cie Air France to pay an amount of 925 Poincaré francs 
(approximately $60.), which corresponds to the limit provided for in 
Article 22 of the Warsaw Convention. The Court of Appeal considered that 
neither wilful misconduct (“dol”) nor gross negligence (“faute lourde’”’) 
can be presumed, and that it is for the plaintiff to make out the proof of 
those facts to which he attributes the cause of the damage. The Court of 
Appeal also considered that it is not possible to deduce, solely from the fact 
that the Cie Air France was unable to give exact information as to the 
circumstances of the loss, that here had been lack of vigilance on its part, 
complete lack of organization or inadequate surveillance, which would 
amount to gross negligence, particularly when it is not denied that the air- 
craft on which the consignment was loaded made several stops in foreign 
countries and that the general requirements to which air carriers are sub- 
ject at each stop, such as custom and police controls, may render prob- 
lematic the effectiveness of supervision methods, however well the latter 
may be conceived and applied. 

Gai. -B. 


Horabin v. British Overseas Airways Corporation, Queen’s Bench Di- 
vision, November 4th, 1952. The facts may be summed up as follows: On 
a flight from London to Bordeaux in January 1947, a BOAC Captain was 
prevented by weather conditions from landing at his destination. His two 
alternative airports were Toulouse and Marignane but both the maps and 
let-down procedures for these alternatives had been omitted from the navi- 
gator’s bag. The Captain decided to return to London for which he had 
sufficient fuel though with an inadequate margin for emergencies. While 
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on route for London he changed his mind and decided to make for Le Bourget 
(Paris). Weather conditions there were also bad with many aircraft wait- 
ing their turn to land and the Control Authorities diverted him to Cor- 
meilles. Here again there was a long delay and the Captain decided to attempt 
the return to Lympne or Manston Aerodome on the South East Coast of 
England. Weather conditions at Lympne prevented the landing and before 
he could reach Manston he ran out of petrol and crashed. 


The Plaintiff, Mr. Horabin, M.P., sustained injuries in respect of which, 
assuming that liability was not limited by the Warsaw Convention, the 
damages were agreed at £11,395.8.ld. plus whatever sum the Jury might 
award for pain and suffering. 


The case was of particular importance and interest as it was the first 
in British Law, since the war, to deal with the difficult question of Article 
25 in the Warsaw Convention. Though the Jury charged with the case 
failed to agree to a verdict, the clear examination of the difficult legal 
question involved by Justice Barry will make this case a leading authority 
on the subject. 


Justice Barry defined wilful misconduct as misconduct “to which the 
will is a party, and it is something which is wholly different in kind from 
mere negligence or carelessness, however gross that negligence or careless- 
ness may be.” To establish wilful misconduct it must be shown “not only 
that the pilot knowingly (and in that sense wilfully) did the wrongful act, 
but also that when he did it he was aware that it was a wrongful act — that 
is to say that he was aware that he was committing misconduct.” Further, 
in order to establish wilful misconduct, the plaintiff must satisfy the jury, 
not beyond reasonable doubt, but satisfy “that the person who did the act 
knew that he was doing something wrong, and knew it at the time, and yet 
did it just the same, or alternatively that the person who did the act did it 
quite recklessly not caring whether he was doing the right thing or the 
wrong thing, quite regardless of the effects of what he was doing upon the 
safety of the aircraft and the passenger for which and for whom he was 
responsible.” So much for the definition of wilful misconduct. 

The directive by Justice Barry touches upon the question of inference. 
He quotes Lord Birkenhead (in a case decided before 1914 in the House of 
Lords) who expressed the view that if there are certain facts which give rise 
to conflict and alternative inferences, then the jury is left in a state of com- 
plete uncertainty as between the two possibilities and nothing really has 
been proved. But, “where the known facts are not equally consistent, where 
there is ground for comparing and balancing probabilities as to their re- 
spective value, and where reasonable men may hold that the more probable 
conclusion is that for which the applicant contends (in the present case, the 
Plaintiff), then the jury is justified in drawing an inference in his (the 
Plaintiff’s) favor.” 

Finally, the point was raised that there have been things done and not 
done by BOAC which could be regarded as evidence of carelessness, and 
these acts of omission and commission have been sufficiently repeated to 
suggest that they amount, to misconduct. “Many of these acts, or some of 
them, at any rate, were, to the knowledge of those who did them either 
contrary to what is in accordance with plans, instructions, documentary 
provision, or departing from the standards of safe flying.” The Jury wanted 
to know “whether misconduct can arise as a summary of a series of acts 
of carelessness, or whether, if that series of acts was done on many occa- 
sions and they were done contrary to instructions or departing from the 
standards of safe flying, and must have been known to those who did them 
to be so contrary to and departing from in that way, that was wilful.” 
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The answer by Justice Barry was elaborate and it will be appropriate 
merely to point out that he was of the view that the jury could not add up 
a number of acts or omissions each of which is of a minor character, and 
each of which in itself, does not amount to a misconduct. It would be wrong 
to say that though none of these misconducts themselves would amount to 
wilful misconduct, taken altogether and lumped into one, amount to wilful 
misconduct on the part of the defendant as a whole. 


J.G. G. 
OFFICIAL TEXT OF 


PROTOCOL TO AMEND THE CONVENTION OF WARSAW 


FOR THE UNIFICATION OF CERTAIN RULES 


RELATING TO INTERNATIONAL CARRIAGE BY AIR (1929) 


ADOPTED BY THE NINTH SESSION OF THE 
LEGAL COMMITTEE OF ICAO* 


HE Governments undersigned 

Considering that it is desirable to amend the Convention for the unifica- 
tion of certain rules relating to international carriage by air signed at 
Warsaw on October 12, 1929 (hereinafter referred to as “the Convention”) 


Have agreed to amend the Convention as follows: 


In Article 1 — 
(a) 


Paragraph 2 shall be deleted and replaced by: 

“2. For the purpose of the Convention, the expression ‘international 
carriage’ means any carriage in which, according to the agreement 
between the parties, the place of departure and the place of destina- 
tion, whether or not there be a. break in the carriage or a trans- 
shipment, are situated either within the territories of two High 
Contracting Parties or within the territory of a single High Con- 
tracting Party if there is an agreed stopping place within the ter- 
titory of another State, even if that State is not a High Contracting 
Party. Carriage between two points within the territory of a single 
High Contracting Party without an agreed stopping place within 
the territory of another State is not international carriage for the 
purpose of the Convention.” 


(b) Paragraph 3 shall be deleted and replaced by: 


“3. A carriage to be performed by several successive air carriers 
is deemed, for the purposes of the Convention, to be one undivided 
carriage if it has been regarded by the parties as a single operation, 
whether it had been agreed upon under the form of a single contract 
or of a series of contracts, and it does not lose its international 
character merely because one contract or a series of contracts is to 
be performed entirely within the territory of the same High Con- 
tracting Party.” 


In Article 2 — 
(a) Paragraph 2 shall be deleted and replaced by: 


“9. The Convention shall not apply to: (a) Carriage of persons, 
cargo and baggage for military authorities by aircraft the whole 
capacity of which has been reserved by such authorities. 

(b) Carriage of mail and postal packages on behalf of postal 
authorities.” 








*As contained in LC/Working Draft No. 459, dated September 11, 1953, “Third 
Report of The Drafting Committee.” 
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3. In Article 3 — 


(a) Paragraph 1 shall be deleted and replaced by: 
“1. For the carriage of passengers a ticket shall be delivered con- 
taining particulars which show that the carriage is international 
in the sense of Article 1, and a statement that the carriage is sub- 
ject to the rules relating to liability established by the Convention.” 

(b) Paragraph 2 shall be deleted and replaced by: 
“2. The passenger ticket shall constitute prima facie evidence of 
the conclusion and conditions of the contract of carriage. The ab- 
sence, irregularity or loss of the passenger ticket does not affect 
the existence or the validity of the contract of carriage which shall, 
none the less, be subject to the rules of the Convention. Nevertheless, 
if the carrier accepts a passenger without a passenger ticket having 
been delivered or if the ticket does not include the statement that 
the carriage is subject to the rules relating to liability established 
by the Convention, he shall not be entitled to avail himself of any 
provisions which limit his liability in respect of passengers.” 


4. In Article 4— 


(a) Paragraphs 1, 2 and 3 shall be deleted and replaced by: 
“1. For the carriage of registered baggage a baggage check shall 
be delivered which, unless combined with or incorporated in a pass- 
enger ticket which complies with the provisions of Article 3(1), shall 
contain particulars which show that the carriage is international in 
the sense of Article 1, and a statement that the carriage is subject 
to the rules relating to liability established by the Convention.” 
(b) Paragraph 4 shall be deleted and replaced by: 

“2. The baggage check shall constitute prima facie evidence of the 
registration of the baggage and of the conditions of the contract of 
carriage. The absence, irregularity or loss of the baggage check 
does not affect the existence or validity of the contract of car- 
riage which shall none the less be subject to the rules of the Conven- 
tion. Nevertheless, if the carrier accepts baggage without a baggage 
check having been delivered or if the baggage check (unless com- 
bined with or incorporated in the passenger ticket which complies 
with the provisions of Article 3(1) does not include the statement 
that the carriage is subject to the rules relating to liability estab- 
lished by the Convention, he shall not be entitled to avail himself of 
any provisions which limit his liability in connection with registered 
baggage.” 


5. In Article 6 — 
(a) Paragraph (3) shall be deleted and replaced by: 
“3. The carrier shall sign prior to the commencement of carriage 
of the goods.” 
6. Article 8 shall be deleted and replaced by: 


“8. The air waybill (consignment note) shall contain particulars 
which show that the carriage is international in the sense of Article 
1 and a statement that the carriage is subject to the rules relating 
to liability established by the Convention.” 


7. Article 9 shall be deleted and replaced by: 


“9. If the carrier carries goods without an air waybill (consign- 
ment note) having been made out, or if the air waybill (consignment 
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note) does not include the statement that the carriage is subject to 
the rules relating to liability established by the Convention, he shall 
not be entitled to avail himself of any provisions which limit hig 
liability.” 


8. In Article 10 — 
(a) 


Paragraph (2) shall be deleted and replaced by: 
“2. The consignor shall be liable for all damage suffered by the 
carrier, or any other person to whom the carrier is liable, by reason 
of the irregularity, incorrectness or incompleteness of the said par- 
ticulars and statements.” 


9. In Article 11 — 
(a) Paragraph (2) shall be deleted and replaced by: 


“2. Any statements in the air waybill (consignment note) relating 
to the weight, dimensions and packing of the goods, or relating to 
the number of packages, are prima facie evidence of the facts stated: 
and any statements relating to the quantity, volume or conditions 
of the goods do not constitute evidence against the carrier except so 
far as they both have been, and are stated in the air waybill (con- 
signment note) to have been checked by him in the presence of the 
consignor, or relate to the apparent condition of the goods.” 


10. In Article 20 — 
Paragraph (2) shall be deleted. 


11. In Article 22 — 
(a) 


In Paragraph (1) the figure “‘125,000” shall be replaced by ‘‘200,- 
000.” 


(b) At the end of paragraph (2) the following provision shall be added: 


“In the case of loss, damage or delay of part of registered baggage 
or cargo, or of any article contained therein, the weight to be taken 
into consideration in determining the amount to which the carrier’s 
liability is limited shall be only the total weight of the package or 
packages concerned. Nevertheless, when the loss, damage or delay of 
a part of the registered baggage or cargo, or of an article contained 
therein, affects the value of other packages covered by the same 
baggage check or the same air waybill (consignment note), the total 
weight of such a package or packages shall also be taken into con- 
sideration in determining the limit of liability.” 


Paragraph (4) shall be deleted and replaced by: 

“4. The sums mentioned in francs in this Article refer to a mur- 
rency unit consisting of 65-% milligrammes of gold of millesimal 
fineness 900. These sums may be converted into national currencies 
in round figures. Conversion of the sums into national currencies 
other than gold shall; in case of judicial proceedings, be made ac- 
cording to the gold value of such currencies at the date of the 
judgment.” 


12. In Article 23 the following shall be added: 


“Provided that this Article shall not apply to provisions governing 
loss or damage resulting from the special nature, latent defect or 
inherent vice of the cargo carried.” 























INTERNATIONAL 


13. In Article 25 — 


(a) Paragraphs (1) and (2) shall be deleted and replaced by: 
“The limits of liability specified in Article 22 of the Convention shall 
not apply if it is proved that the damage resulted from a deliberate 
act or omission of the carrier, his servants or agents, done with in- 
tent to cause damage; provided that, in the case of a deliberate act 
or omission of a servant or agent, it is also proved that he was acting 
in the course of his employment.” 


14. After Article 25, the following new article shall be inserted: 


“25A. If under applicable Jaw, an action is brought against a serv- 
ant or agent of the carrier [acting in the course of his employment], 
before a court in the territory of a High Contracting Party, for any 
damage contemplated in the Convention, he shall be entitled to avail 
himself of all defenses and limits of liability which are available to 
the carrier under the provisions of the Convention, In any event, the 
total amount recoverable from the carrier, his servants and agents 
together, shall not exceed the amount which could be recovered from 
the carrier under the provisions of the Convention.” 


15. Article 34 shall be deleted and replaced by: 


“34. The Convention does not apply to carriage performed in 
extraordinary circumstances outside the normal scope of an air 
carrier’s business.” 


16. Article 35 shall be deleted and replaced by: 


“35. The expression ‘days’, when used in this Convention, means 
calendar days, not working days, except in Article 26 where, in the 


case of damage, the expression shall mean ‘working days’. 


17. The following new article shall be added to the Convention: 


“42. (1) In Article 37(2) and Article 40(1), the expression ‘High 
Contracting Party’ shall mean “State’. In all other cases, the ex- 
pression ‘High Contracting Party’ shall mean a State whose ratifica- 
tion of or adherence to the Convention has become effective and 
whose denunciation thereof has not become effective. 

(2) The word ‘territory’ used in Article 1(2) means not only the 
metropolitan territory of a State but also all other territories for the 
foreign relations of which that State is responsible.” 















FEDERAL REVIEW 


“LEGISLATIVE HISTORY OF THE RIGHT OF ENTRY IN 
AIR TRANSPORTATION UNDER THE CIVIL AERONAUTICS 
ACT OF 1938*” 


INTRODUCTION 


We are here today because we feel that a misconception has grown up in 
the Civil Aeronautics Board, and among many of the beneficiaries of that 
Board, of the intention which Congress had in mind when it sent to the 
President, for his signature, the Civil Aeronautics Act of 1938. 

It is clear from the language of that Act, and from the statements made 
in both Houses while it was under consideration, that the purpose of the 
Congress was to write a law which would encourage the development of an 
air transportation system for all of the people of the United States, for their 
commerce and industry, and for their national defense. There was nothing in 
the debates in either House to give the slightest ground for believing that 
anybody in Congress, or indeed in the industry, whatever his secret designs, 
if any, may have been, to establish a system which would give to any bureau 
of the Government the power, on its own discretion, to restrict the develop- 
ment of aviation and to drive out of the business of air transportation any 
individual or any group willing to risk its capital in the pioneering of this 
industry, while at the same time obeying all the necessary rules to maintain 
the maximum degree of safety in the air. Indeed the very purpose of the 
exemption provision was to insure reasonable freedom of entry of new small 
enterprises. 


In 1938 the Congress thought that it was establishing the basis upon 
which a new industry of great proportions would be built. It did not believe 
that this industry would be confined to less than a score of airlines which 
had graduated into the grandfather class, but that a constant opportunity 
would be kept open for the free entry into this business of every new gen- 
eration. Sons of the first pioneers in air transportation were not to be 
excluded from this industry. It was not surprising, therefore, that when 
flyers returned from World War II they found a ready welcome from officials 
of the Government, and particularly from the RFC, when they sought to set 
themselves up in this new field for which they had been trained, fighting in 
the defense of their country. No one dreamed that the time would ever come 
when any regulation of the Board would be interpreted to mean that America 
was saying to any of its sons — “You may not enter here.” 


The United States Senate, since 1938, has on three occasions shown grave 
concern with the Board’s restrictive policies with respect to entry into avia- 
tion. As early as March 1942 this concern was reflected in a Resolution 
sponsored by Senator Walter F. George of Georgia, now the Dean of the 
United States Senate. It was expressed once again in 1949 during the John- 
son Hearings before the Senate Interstate and Foreign Commerce Com- 





* Memorandum submitted by Joseph C. O’Mahoney, formerly U.S. Senator 
from Wyoming, before the U.S. Senate Small Business Committee in May 1953, 
representing North American Airlines, Inc. 
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mittee. Senatorial concern reached its culmination during Senate Small 
Business Committee hearings in 1951 on the Role of the Large Irregular 
Airlines in air transportation. 


BACKGROUND OF THE CIVIL AERONAUTICS ACT 


Rarely has the Congress given such extended consideration for proposals 
to regulate any industry as it devoted to the airline industry from 1934 to 
1938. During this period, various bills were drafted, and hearings and debates 
were held in the Congress with respect to the desirability of full regulatory 
control of the industry and with the form such control should take. The 
explanation for such prolonged deliberation can be explained by reference 
to the state of the industry during this period. None, or practically none, 
of the factors which make a comprehensive scheme for the economic regula- 
tion of a common carrier a categorical imperative appeared to obtain in the 
scheduled airline industry. In the case of railroad and motor carriers, the 
Congress did not legislate complete control until these industries were so 
fully developed that such control was inevitable. 

For example, it was almost one hundred years after the railroad began 
operations in this country that such control was applied to them.? The sched- 
uled airline industry, on the other hand, was in a very formative stage of 
development. By 1935, the industry was only five or six years old and 
accounted for but a fraction of one percent of existing inter-city passenger 
traffic, including traffic of rail and motor carriers.? In 1936, industry rev- 
enues, including mail pay, amounted to only some $30,000,000.3 As late as 
1936, its operations were not even as extensive as the operations of non- 
scheduled operators. In a letter dated March 29, 1937 from Mr. Joseph 
Eastman, Commissioner of the Interstate Commerce Committee, to Rep. 
Clarence F. Lea, Chairman of the House Interstate Foreign Commerce 
Committee, the following statistics were submitted with respect to the 
scheduled airlines and the non-scheduled industry as of 1936: 


Passengers carried by domestic scheduled air lines........... 1,020,297 
Passengers carried by domestic nonscheduled operators....... 1,027,280 
Miles flown: 
IGINOMITG BONGUUIOE: 6:5) c06:55S:iie-d:a acer waecsisiors ocirslnecoieeseiee eee 63,777,221 
VOTRE CIOTIMENIGUONOGE 6.5. as ic0-6:0:0:0:01015ic since <i aie clea el ealaine cleats 88,480,000 


These figures do not include privately owned airplanes not operated 
for hire. During the same period air carriers of the United States 
engaged in foreign commerce carried 125,841 passengers a total of 
9,590,938 miles.4 


It was also shown in hearings during 1938, that only 1,347 of a total of 
8,000 commercial pilots and only 447 of the total of 1,780 aircraft certificate 





1 Testimony of Karl A. Crowley, Solicitor, Post Office Department, Hearings 
on H.R. 5234 and H.R. 4652, House Committee on Foreign and Interstate Com- 
merce, 75th Cong., Ist Sess. (1937), p. 239. 

2 Testimony of Amelia Earhart, Hearings on S. 3027 before a Subcommittee 
of the Senate Committee on Interstate Commerce, 74th Cong., 1st Sess. (1935), 
pp. 101, 103. 

3 Letter dated March 11, 1937 to Sen. Wheeler, Chairman, Senate Committee 
on Interstate Commerce, from James A. Farley, Postmaster General, Hearings 
on H.R. 5234 and H.R. 4652, House Committee on Foreign and Interstate Com- 
merce, 75th Cong., 1st Sess. (1937), pp. 119, 121; same letter also appears in 
Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Committee on 
Interstate Commerce, 75th Cong., Ist Sess. (1937), pp. 136, 138. 

4 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), pp. 15, 17. 
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for common or contract carriage operations were employed by the scheduled 
airline industry.5 

Difference in the nature of the investments involved in railroad opera- 
tions, on the one hand, and scheduled airline operations, on the other, also 
appeared at the time to suggest a difference in regulatory approach. In the 
case of railroads, tremendous investments are necessary to purchase and 
construct along right of way. This, together with the immobility of equip- 
ment, has traditionally been advanced as the basis for protection through 
complete economic regulation of such investments from excessive competi- 
tion. No comparable investments existed in scheduled airline industry. The 
airways are free and navigational and other operational facilities are main- 
tained or subsidized by the Government. Government subsidies for the con- 
struction and maintenance of government ownership of airport facilities 
permit use of such facilities at nominal or reasonable fees. The absence of 
large fixed investments and the newness of the industry were regarded by 
Miss Amelia Earhart as crucial distinctions between airlines and railroads 
insofar as similarity of regulatory treatment was concerned. Miss Earhart 
stated: 


“. .. I think the situation in connection with air lines is somewhat dif- 
ferent from that of the railroads. If you speak of the matter of expense, 
no comparable ground facilities are necessary. We do not have to buy 
rights-of-way. We do not have the tremendous expense of laying down 
rails, of paving highways, of surveying mountainous districts, of tunnel- 
ing through mountains, or anything like that. Airplanes can be run 
from airport to airport over almost any kind of terrain on a far smaller 
initial expenditure and a far smaller upkeep, and at the same time the 
industry can feel its way toward the ultimate service to be rendered by 
aviation.’’6 


While the various bills were being considered Col. Gorrell was the President 
of the Air Transport Association, the trade association of the scheduled 
airlines. There is no single person of airline industry who was so prominent 
as Col. Gorrell in efforts to obtain legislation for complete economic regula- 
tion of the scheduled airlines. The advantages to the existing carriers of such 
control were obvious then, and, as events have since turned out, are even 
more obvious now. As Col. Gorrell observed during hearings in 1937, the 
characteristics of the industry were (and still are) such as not to require 
any appreciable fixed investments. Col Gorrell stated: “Today a person with- 
out any appreciable finances, if he desires to take a chance, can start a line 
as a common carrier.’ 

During this entire period, the scheduled airline industry’s operations 
were affected by three governmental agencies. Safety matters were subject 
to the jurisdiction of the Bureau of Air Commerce of the Department of 
Commerce.’ Air mail contracts providing subsidies for the scheduled carriers 
were awarded on a bid basis by the Post Office Department.® Mail rates under 





5 Testimony of Col. Edgar S. Gorrell, President, Air Transport Association 
of America, Hearings on H.R. 9738 before the House Committee on Interstate 
and Foreign Commerce, 75th Cong., 3d Sess. (1938), p. 367. The 1,780 commercial 
plane figure is limited to planes engaged in commercial operations and does not 
include aircraft certificated for instructional (schools, flying lessons) or business 
(crop dusting, aerial photography) use. 

6 Testimony of Amelia Earhart, Hearings on S. 3027 before a Subcommittee 
of the Senate Committee on Interstate Commerce, 74th Cong., 1st Sess. (1935), 
pp. 101-102. 

7 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., Ist Sess. (1937), at p. 73. 

8 Air Commerce Act of 1926, as amended; 44 STaT. 568; 45 Stat. 1404; 48 
Stat. 1113; 48 Stat. 1116; Air Mail Act of 1934. 

9 Air Mail Act of 1934, as amended; 48 STAT. 993; 48 Stat. 1243; 49 Star. 
30; 49 Strat. 614. 
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these contracts were subject to review and adjustment by the Interstate 
Commerce Commission.!° No more than one carrier was awarded a contract 
over any particular route.!! However, none of these agencies had certificate 
of convenience and necessity jurisdiction, and no restrictions whatsoever 
were placed upon the freedom of any independent unsubsidized carrier to fly 
over any route or into any territory.!*2 Through 1936, the industry experi- 
enced a phenomenal and apparently sound growth under this regulatory 
scheme. The passenger and air express business of the industry trebled in 
the two years ending 1936.!3 With the growth of passenger and air express 
business, the carriers became less dependent upon mail pay to sustain their 
operations.!4 The maii pay rates and total mail pay for the industry de- 
creased, even though the volume of air mail handled was more than doubled.!5 
Competition was resulting in a substantial reduction in passenger and air 
express rates.!® Although the Board in support of its restrictive policies has 
repeatedly relied on allegedly chaotic conditions in the industry at the time 
in seeking justification for the policies it has adopted, the record fails to 

10 Air Mail Act of 1934, as amended. 

11 Air Mail Act of 1934, as amended. 

12 Air Mail Act of 1934, as amended. See Letter dated March 11, 1937, to 
Senator Wheeler, Chairman of the Senate Interstate Commerce Committee, from 
James A. Farley, Postmaster General, Hearings on H.R. 5234 and H.R. 4652, 
House Committee on Foreign and Interstate Commerce, 75th Cong., Ist Sess. 
(1937), at pp. 122, 124. Hearings on S. 2 and S. 1760 before a Subcommittee of 
the + gy aaeaaaa on Interstate Commerce, 75th Cong., Ist Sess. (1937), at 
pp. ° . 


13 Letter dated March 29, 1987 to Hon. Clarence F. Lea, Chairman, House 
Committee on Foreign and Interstate Commerce, from Joseph B. Eastman of the 
Interstate Commerce Commission, Hearings on H.R. 5234 and H.R. 4652, House 
Committee on Foreign and Interstate Commerce, 75th Cong., lst Sess. (1937), 
pp. 15, 17. The following growth statistics were presented to Sen. Wheeler by 
Mr. Farley in his letter of March 11, 1937; Hearings on H.R. 5234 and H.R. 4652, 
House Committee on Foreign and Interstate Commerce, 75th Cong., 1st Sess. 
(1937), p. 121; Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate 
Committee on Interstate Commerce, 75th Cong., Ist Sess. (1937), p. 138: 








1933 1936 
1... (MR rens Vevenwtes.. «2. ncsc esses. $202,567 $796,171 
Dy “mRMeRNN TOVONUE 6. 65. a/a6.0 0:61 0:4:0:5 __ 6,407,748 17,413,260 
8. NRA ol oars ot Sci Sco ah ian ays eae ease 6,610,315 18,209,431 
Ue PIR AOR ar cca ol av's:'4 70a late de eialch ater ele: a 19,400,264 12,034,953 
5. RN CONS 056.2568 aie-ss/ateisarecale ois 26,010,579 30,244,384 
J er rere 35,909,811. 38,699,449 
7. Average mail pay per mile......... $0.540 $0.311 
S. POuUnas tPAvanorted «x0 .ccc cs scesice 6,741,788 15,377,993 
9. Pound miles performed ............ 4,834,540,534 9,771,841,815 


14 Letter dated March 29, 1937 to Hon. Clarence F. Lea, Chairman, House 
Committee on Foreign and Interstate Commerce, from Joseph B. Eastman of the 
Interstate Commerce Commission, Hearings on H.R. 5234 and H.R. 4652, House 
Committee on Foreign and Interstate Commerce, 75th Cong., 1st Sess. (1937), 
pp. 15, 17. The Eastman letter reveals that whereas a few years before mail pay 
accounted for 70 per cent of the total revenues of the domestic carriers, it only 
accounted for one-third of their revenues by the end of 1936. See also statistics 
in the Farley letter, cited in note 13, supra. 

15 Testimony of Karl A. Crowley, Solicitor, Post Office Department, Hearings 
on S. 2 and S. 1760, before a Subcommittee of the Senate Committee on Interstate 
Commerce, 75th Cong., Ist Sess. (1937), p. 109. Letter dated March 11, 1937 to 
Sen. Wheeler, Chairman of Senate Interstate Commerce Committee frem James A. 
Farley, Postmaster General, Hearings on H.R. 5234 and H.R. 4652, House Com- 
mittee on Foreign and Interstate Commerce, 75th Cong., 1st Sess. (1937), p 121; 
Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Committee on 
Interstate Commerce, 75th Cong., Ist Sess. (1937), p. 138. 

16 Report submitted in testimony of Commissioner Joseph B. Eastman, Hear- 
ings on H.R. 5234 and H.R. 4652, House Committee on Foreign and Interstate 
Commerce, 75th Cong., 1st Sess. (1937), p. 26. 
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disclose that such conditions existed. Col. Gorrell placed similar reliance on 
alleged economic chaos during hearings for the purpose of showing the need 
for economic control of the industry. Even Col. Gorrell was finally obliged 
to acknowledge under questioning that the development of the industry was 
taking place without any incidence of cut-throat competition for passenger 
and freight traffic: 


“Mr. Gorrell. Perhaps so, sir. But it is not quite so simple as that. 
For example, I have been talking to a man who spoke about going into 
the business solely of flying freight, or freight and passengers, or freight, 
passengers, and express. Now, not many people are willing to go into 
that business today and put their money into it, thus making an invest- 
ment, unless there is some protection against fly-by-night companies 
whereby such irresponsible companies cannot come along with a lot of 
second-hand planes and cut prices right out from under legitimate 
operators. A system that permits such an operation gives no protection 
for an orderly growth of the business between the points to be served. 

“Mr. Sadowski. Has that been done on very many occasions? 

“Mr. Gorrell. No; but it has been much closer than I would like to 
talk about. I have been shaking in my boots very recently on this sub- 
ject.” 

Such chaotic economic conditions as existed arose solely out of ridicu- 
lously low bids by the three or four major carriers to secure mail contracts 
which were required by law to be awarded by the Post Office to the lowest 
bidder. With pending legislation which would result in later increases and 
in future permanent rights in the air, only these large carriers could afford 
this below cost operation until they received ultimate reimbursement from 
the Government. Such payments as one mill instead of a reasonable thirty 
cents!8 gives some idea of the situation that existed. The situation was 
referred to by Congressman Boren as the 

“... final banquet that they [the large operators] may gorge themselves 

before we put them on a diet of public convenience and necessity.”19 

Under this liberal scheme of regulation, this country was able quickly 
to outrank the combined world in civil aviation.2° 

This background was revealed to the Congress during hearings and 
debates for economic regulation of the industry. It was obvious to the Con- 
gress that the alternatives were either to permit the industry to develop 
under the existing regulatory schemes or modifications thereof, or to regulate 
competition under a liberal policy of freedom of entry into aviation. It is 
not surprising, therefore, that freedom of entry into aviation was a dominant 
theme in all debates and hearings, concerning the industry and in the Civil 
Aeronautics Act itself. 


The Report of the Federal Aviation Commission 


Probably the first document mentioning freedom of entry was the Report 
of the Federal Aviation Commission in 1935.21 This Commission had been 





17 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 76. 

18 The one large carrier bid 1 mill per mile for a contract at the same time 
that it was arguing before the Interstate Commerce Commission that a rate of 
24 cents per mile was not fair and reasonable. Letter of Rep. Boren, dated Feb- 
ruary 26, 1938, Debates on H.R. 9738, 83 Congressional Record, Pt. 6, 75th Cong., 
3d Sess. (1938), p. 6406. 

19 Letter of Rep. Boren, dated February 26, 1938, Debates on H.R. 9738, 83 
Congressional Record, Pt. 6, 75th Cong., 3d Sess. (1938), p. 6406. 

20 Statement of Chairman J. M. Johnson, Hearings before Interdepartmental 
Committee on Civil Aviation (1937), p. 214. Apparently copies of the record of 
these hearings were never printed. A photostatic copy of these hearings is avail- 
able at the Legal Library of the Civil Aeronautics Board. 

21 Report of Federal Aviation Commission, 74th Cong., 1st Sess., Sen. Docu- 
ment 15 (1935). 
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appointed under the Air Mail Act of 1934 for the purpose of recommending 
policies to the Congress with respect to civil aviation.22 The Commission 
recommended that an independent agency be established with the authority 
to control competition through the issuance of certificates of convenience and 
necessity and that the industry be subject to comprehensive economic regu- 
lation. Even though the Commission did not have all the facts before it which 
were subsequently developed in voluminous Congressional hearings and 
debates, the Commission, of course, was conscious of the infancy of the 
industry, and that air transport was not a “natural monopoly” requiring an 
“exclusive right of way”?3 such as street railways, or, it might be added, 
railroads or electric power utilities. These circumstances relating to air 
transport, the Commission concluded, required no more than “a certain 
restriction on competition” between the subsidized carriers in order that the 
Government subsidy given to each of such carriers might not be unduly 
increased.*4 : 


In its report, the Commission made it clear that air transportation must 
not be frozen in the hands of existing carriers and that there was to be no 
arbitrary denial of the right of entry to newcomers in scheduled airline 
operations: 


“There must be no arbitrary denial of the right of entry of newcomers 
into the field where they can make an adequate showing of their readi- 
ness to render a better public service than could be otherwise obtained. 
There must be no policy of a permanent freezing of the present air 
transport map, with respect either to the location of its routes or the 
identity of their operators. The present operators of air lines have no 


9995 


inherent right to a monopoly of the routes that they serve.”25 


Initial Opposition to Comprehensive Regulation of Civil Aviation 


Initially, various individuals and Government agencies directly connected 
with civil aviation raised objections to regulating competition in the airline 
industry. Opposition was particularly directed against the certificate of 
convenience and necessity provisions of the various bills upon which the 
Civil Aeronautics Act is based. Miss Amelia Earhart believed that such con- 
trol was premature?® and that the necessity of obtaining certificate authori- 
zation might hinder or prevent new interests from entering the airline 
business. She gave the following example of what the effect of such regula- 
tory powers would be: 


“Miss Earhart. That is true. But I see in it a certain amount of 
stalemating in the matter of progress. I do not know whether I make 
myself clear. For instance, one air line is run here, and another line is 
run over here. A far-sighted gentleman wishes to connect these two 
points and he cuts across the hypotenuse of the triangle. Of course with 
the two named air lines having certificates of convenience and necessity, 
the pioneer is going to be held up in attempting to cut across, whereas he 
might be serving two centers of population exceedingly well if permitted 
to go ahead. 

“Senator McCarran. You do not understand, do you, that under this 
bill he would be held up? 





22 Air Mail Act of 1934, as amended, Secs. 20 and 21. 

23 Report of Federal Aviation Commission, 74th Cong., 1st Sess., Sen. Docu- 
ment 15 (1935), p. 61. 

24 Report of Federal Aviation Commission, 74th Cong., 1st Sess., Sen. Docu- 
ment 15 (1935), p. 61. we 

25 Report of Federal Aviation Commission, 74th Cong., 1st Sess., Sen. Docu- 
ment 15 (1935), p. 62. 

26 Testimony of Amelia Earhart, Hearings on S. 3027, before a Subcommittee 
of the Senate Committee on Interstate Commerce, 74th Cong., 1st Sess. (1935), 
pp. 101-102. 
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“Miss Earhart. I think so. 
“Senator McCarran. He could apply for a certificate of convenience 
and necessity and establish a basis to cover the issuance of it. 
“Miss Earhart. Perhaps so, but you know that the mills of any leg- 
islative body grind exceedingly slow.’’27 


The Post Office Department and the Commerce Department, which were 
two of the three governmental agencies directly connected with civil aviation, 
strongly objected to the certificate of convenience and necessity requirements 
and to the “grandfather rights” accorded to existing carriers. These objec- 
tions were raised at a time when the Congress was considering the Interstate 
Commerce Commission as the agency which would regulate all economic 
phases of civil aeronautics. 


The position of the Post Office Department with respect to the effect of 
certificate jurisdiction was expressed by Mr. James A. Farley, then the Post- 
master General, as follows: 


_ “Section 805(d) authorizes the Interstate Commerce Commission to 
issue generally certificates of convenience and necessity authorizing an 
applicant to engage in interstate, overseas, or foreign air traffic, except 
mail, and authorizes an applicant to transport mail between the terminal 
and intermediate points between which such applicant or its predecessor 
was engaged in the transportation of mail at any time during the period 
of December 31, 1936, to the date of the passage of the bill. 

“Thus, it will be seen that both foreign and domestic air-mail contracts 
~~ and retained in the hands of the present contrac- 

rs 


“Under the provisions of this bill no person, whether carrying the 
mails under contract with the Government or desiring to operate an 
independent air line, could so operate without securing a certificate of 
convenience and necessity. The bill would absolutely stifle competition 
both from the standpoint of carrying the mails as well as in the operation 
of an interstate air-transport line. 

“It is my opinion that under present conditions, non-subsidized air- 
transport companies should be free to open up and develop any territory 
and that such pioneering work should not be hampered by the necessity 
of first securing a certificate of public convenience and necessity from the 
Interstate Commerce Commission. While Congress has found it wise to 
prohibit competition between subsidized air-mail contractors, it has not 
yet seen fit to prohibit or impose any restriction upon the operations and 
development of independent air transport companies not subsidized by the 
Government. 

“Since the Government began to aid aviation, both domestic and for- 
eign, it has expended hundreds of millions of dollars in the building of 
airports, the development of airways, installation of beacon lights, etc. 
and direct subsidies paid to the contractors. Now that the financial 
position of these lines is being constantly improved it would appear 
wise to go very slow in granting them perpetual contracts with exclusive 
franchises and making possible monopolies which may prove a menace 
to the public interest.”28 


The position taken by the Post Office Department was elaborated upon 
by Mr. Karl A. Crowley, the agency’s solicitor. He emphasized that the in- 
dustry was too young to be subjected to full regulatory control.2® Certificate 





27 Testimony of Amelia Earhart, Hearings on S. 3027, before a Subcommittee 
of the Senate Committee on Interstate Commerce, 74th Cong., Ist Sess. (1935), 
p. 105. 

28 Letter dated March 11, 1937 to Sen. Wheeler, Chairman, Senate Committee 
on Interstate Commerce, from James A. Farley, Postmaster General, Hearings 
on H.R. 5234 and H.R. 4652, pp. 123-124; Hearings on S. 2 and S. 1760 before a 
Subcommittee of the Senate Committee on Interstate Commerce, 75th Cong., 1st 
Sess. (1937), p. 140. 

29 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., Ist Sess. (1937), pp. 149, 150; Hearings on S. 2 
and S. 1760 before a Subcommittee of the Senate Committee on Interstate Com- 
merce, 75th Cong., Ist Sess. (1937), p. 118. 
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of convenience and necessity provisions, he stated, would be so administered 
as to create a monopoly for the benefit of existing carriers and to prevent 
small, unsubsidized operators from getting into the airline business. 


“Mr. Crowley. You are getting right at the very real reason why the 
contractors want the passage of this bill. This bill provides a perfect 
plan for creating monopoly of air transport in this country. It creates 
a monopoly. People are getting more interested in aviation right along. 

“Mr. Hallack. You mean by reason of the issuance of a certificate of 
convenience and necessity? 

“Mr. Crowley. I mean by reason of the certificate of convenience and 
necessity.”"30 * * * 

“Mr. Crowley. . . . This is an infant industry. It is something 
that has grown with competition. As somebody remarked a little while 
ago, the airplane has actually brought the streamlined train to the rail- 
roads. 

“This bill would freeze the present air service. It would create a 
monopoly with the present contractors. No little fellow with a new idea, 
with plenty of capital, could go out and establish a line from, say, Wyom- 
ing to California. He would have to get a certificate of convenience and 
necessity before he could do it. The law right now does not prohibit 
an independent citizen from establishing an air line—an air-transport 
line—at all. If you prohibit that sort of thing, then air-transport lines 
would not be established except by air-mail carriers. Of course, the cost 
to the Government would be prohibitive.’’31 


The views of the Department of Commerce with respect to certificates of 
convenience and necessity were expressed by J. Monroe Johnson, Assistant 
Secretary of Commerce, as follows: 


“Passage of such a bill would be premature. While in the near future 
wisdom may dictate that the quasi-judicial functions now exercised by 
the Interstate Commerce Commission with respect to air transportation 
should be extended, the present state of that transportation does not 
warrant the sudden and comprehensive regulation of it proposed by the 
bill. The American air-transport industry, the history of which is 
measured by a span of less than 10 years, is emerging from its experi- 
mental-demonstration stage, which is evidenced by the high rate of 
obsolescence of its equipment; its constantly changing operating prac- 
tices; and by the relatively slight volume of passengers and merchandise 
that it carries.”32 * * * 

“The Department of Commerce is unalterably opposed to the issuance 
of such certificates at this time when the air-transport industry is still 
in a metamorphic state; when the airways map is still devoid of feeder 
or secondary routes; and when there is not yet even enough competition 
to promote the potential traffic. It is greatly to be feared that the imme- 
diate institution of such requirements will produce an undue advantage 
to the three or four powerful air lines which are already well entrenched 
and a detriment to the weaker ones. This country is not yet sufficiently 
provided with air-line routes as it is with rail or motor routes. The 
domestic routing of air lines at the current writing is about 30,000 miles. 
The total express and freight carried by our air lines in 1936 (estimated 
for all services, foreign and domestic) will be about 3,800 tons; the total 
mails carried will be about 8,500 tons; and the number of passengers 
carried barely over 1,000,000. Deliberation upon this factor alone, the 





30 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 147. 

31 Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 118. 

82 Letter dated December 16, 1936 to Sen. Pat McCarran from J. M. Johnson, 
Assistant Secretary of Commerce, Hearings on S. 2 and S. 1760 before a Sub- 
committee of the Senate Committee on Interstate Commerce, 75th Cong., 1st Sess. 
(1937), p. 85. 
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volume of traffic carried, is deemed to be sufficient argument against the 
necessity for such certificates.”83 (Emphasis supplied.) 


Representative Sadowski, of the House Committee on Interstate and 
Foreign Commerce, had this observation to make: 


“It just seems to me that a certificate of convenience and necessity 
provides for a monopoly unless the industry, carrier industry, is developed 
to such an extent that it is absolutely necessary for regulation.”34 


Rebuttals to Opposition to Comprehensive Regulation of Civil Aviation 


Throughout the entire period that the Subcommittee of the Senate Com- 
mittee on Interstate Commerce held hearings during 1937 and 1938 with 
respect to the regulation of civil aeronautics, the then Senator Harry S. 
Truman was its chairman. With the possible exception of Senator McCarran, 
there was no single Senator more responsible for the drafting and passage 
of the Civil Aeronautics Act than Mr. Truman. As chairman of the sub- 
committee Mr. Truman had no intention whatsoever of permitting the pass- 
age of any bill which did not clearly reflect a policy of liberal entry into 
aviation and against making air transportation the exclusive province of 
existing carriers. It was believed by him that the pending bill adequately 
reflected this intention and that if it did not, the bill should be changed. 


“The Chairman. There is no competition being throttled in this indus- 
try. How are we throttling competition? 

“Mr. Crowley. If you will read this bill, you will see that nobody in 
the world can ever carry the mail except the present air-mail contractors. 

“The Chairman. Not at all. According to your own statement, they 
have to come and get a certificate of convenience and necessity. The 
_ people are constantly adding new trucks and having new truck 
ines. 

“Mr. Crowley. If I am not mistaken, the Air Mail Service is confined 
exclusively to the present air-mail operators. 

“Senator McCarran. No. 

“The Chairman. Show me that provision. If that is true, it ought 
to be changed.’’35 


The opposition of the Post Office Department, Mr. Truman concluded, was 
based upon a failure carefully to read the pending bill®*® and upon the 
“ridiculous assumption’? that the regulatory commission would abuse the 
powers delegated to it by the Congress by showing bias or prejudice: 





83 Letter dated December 16, 1936 to Sen. Pat McCarran from J. M. Johnson, 
Assistant Secretary of Commerce. Hearings on S. 2 and S. 1760 before a Sub- 
committee of the Senate Committee on Interstate Commerce, 75th Cong., Ist 
Sess. (1937), p. 89. The same department views were expressed in: Comment of 
Department of Commerce on Amendment to S. 2, Hearings on S. 2 and S. 1760 
before a Subcommittee of the Senate Committee on Interstate Commerce, 75th 
Cong., 1st Sess. (1937), p. 77; Letter dated March 30, 1937 to Hon. Clarence F. 
Lea, Chairman of the House Committee on Interstate and Foreign Commerce, from 
J. M. Johnson, Assistant Secretary of Commerce, Hearings on H.R. 5234 and 
H.R. 4652, House Committee on Foreign and Interstate Commerce, 75th Cong., 
1st Sess. (1937), p. 249. Testimony of Dennis Mulligan, Office of Solicitor, Depart- 
ment of Commerce, in Hearings on S. 2 and S. 1760 before a Subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., 1st Sess. (1937), pp 96-98, 
and in Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), pp. 255, 259-260. 

34 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 70. 

35 Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 305. 

36 Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1937), pp. 306-307. 

37 Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 308. 
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“The Chairman. You are just assuming now that the Commission is 
going to be biased or prejudiced. 

“Mr. Crowley. There is nothing to prohibit it, Senator. 

“The Chairman. Of course, you have got to assume that you can trust 
somebody. Every bill that we draft up here, perhaps, unfortunately, 
makes it necessary to have to trust somebody. Perhaps we should not, 
but we do trust somebody. We have to trust the Interstate Commerce 
Commission and we have to trust the Post Office Department with carry- 
ing out some of the policies and some of the details. If we cannot trust 
the Interstate Commerce Commission, perhaps we should turn it over 
to the Post Office Department or some other department.’’38 


Senator McCarran explained that the fears of the Post Office Department 
with respect to independent non-subsidized operations were groundless and 
that such operators would presumably have the same freedom to start out 
in business that they had under existing law. 


“The witness likewise states that no lines would be established except 
by air-mail carriers, which would make the cost to the Government pro- 
hibitive. This is no more likely to occur under the proposed bill than 
under existing law. If an independent air line can institute service under 
existing law without mail, it would still be able to institute service with- 
out mail under the proposed bill.’’39 


Under existing law, there were, of course, no certificate requirements and 
the independent operators had complete freedom to inaugurate air line 
operations. 


Representatives of the existing carriers were also of the opinion that 
liberal entry into aviation would be permitted and in fact encouraged under 
the proposed legislation. Colonel Gorrell, then President of the Air Transport 
Association, testified in various hearings as follows: 


“Mr. Martin. If your association comprises 18 air lines, scheduled 
lines, and there are only about six others, that would apnarently give 
to the members of your association a virtual monopoly. Why is it con- 
cerned for a change which would bring into the field a larger number 
of carrier companies which would set up competition with those now in 
this association? 

“Mr. Gorrell. We feel that the enactment of H.R. 5234 will bring in 
a number of new companies and there will be additional air-line serv- 
ice’40 * 6% 

“Mr. Sadowski. I was going to say that we can expect that within the 
next few years practically every city of any importance in the Middle 
West and in the East will want to run its own lines or have its own com- 
pany operating between those cities and, say, the west coast, Los Angeles, 
or San Francisco, or some place along the coast, because it is natural 
to suppose that every city of any importance will want to have that direct 
contact, as to private service for freight and also as to mail and passen- 
ger service. Now, if this bill should go into effect, will it not have the 
effect of stifling this development in that direction? 

“Mr. Gorrell. No; I personally think that if this bill becomes law, 
air-line service will spring up everywhere, and the volume of air passen- 
ger traffic, and of shipment of cargo by air, will be greatly increased. 
I think the existing act does more to foster monopoly than this particular 
bill would do. I think this bill will let air lines spring up wherever the 
public necessity and convenience warrants them coming into operation. 
There is nothing in H.R. 5234 to stop lines from being put into operation 





88 Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1987), p. 305. 

89 Hearings on S. 2 and S. 1760 before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 410. 

40 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 75. 
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between point A and B, except the question of public convenience and 
necessity. 


“Mr. Sadowski. I know. But what is for the public convenience and 
necessity may be a very different thing in the view of the citizens of 
Flint, Mich., from what it would be by the Interstate Commerce Com- 
mission in Washington. They may have an idea that it would be of con- 
siderable necessity for them, but the Interstate Commerce Commission 
down here in Washington may say ‘no.’ 


“Mr. Gorrell. There is nothing in H.R. 5234 that would control lines 
within a State; that is, intrastate lines. As regards the lines flying in 
interstate commerce or in overseas or foreign commerce, I should think 
that perhaps the Interstate Commerce Commission is the one body best 
qualified, by experience, to pass upon the public necessity and conveni- 
ence. I do not know of any body that is as well trained, by experience, 
to pass on the question of public necessity and convenience as is the 
Interstate Commerce Commission. I personally think if H. R. 5234 is 
enacted you will see air lines springing up in places where they would 
otherwise never be brought into existence. I look for a far greater 
broadening of air travel and air shipments if such a bill as this is con- 
sidered by Congress to be wise.’41 * * * 

“Within the industry itself the situation is as I have already de- 
scribed it, namely, that there is no great economic barrier to the inaug- 
uration of new service, such as previals in the case of the railroads or 
water carriers, and that competition is in fact very keen. As Com- 
missioner Eastman pointed out before this committee and also in his 
testimony before the Senate committee, there are today several entirely 
new interests which are apparently on the verge of entering the field of 
air transportation, and there seems to be no present limit to the possi- 
bility of new capital embarking upon air carrier service.”43 * * * 

“At the same time it must be pointed out, as Commissioner Eastman 
emphasized, that the requirement of a certificate of convenience and 
necessity prior to the inauguration of a service is in no sense a provision 
for monopolv. Commissioner Fastman stated that the Commission’s policy 
has always been to be most liberal where new interests sought to enter 
and develop the field of transportation.’”43 * * * 


“So far as criticism has been made of the Commission’s [Interstate 

Commerce Commission’s] administration of this provision, [certificate 

of convenience and necessity provision] it is not that the Commission has 

too often denied, but that it has too often granted certificates of con- 

venience and necessity.’’44 
It appears indisputable that the Congress and the industry itself believed 
that whatever commission was entrusted with authority to regulate air 
commerce would apply, and in fact was obliged to apply, a policy permitting 
and, indeed, encouraging new companies to enter aviation. 


THE CrviL AERONAUTICS ACT OF 1938 


A. The Interdepartmental Committee 


While the various bills before the Congress were being readied, the 
President of the United States suddenly became much more “interested’”’ in 





41 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), pp. 112-113. 

42 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 342; Hearings on S. 2 and 
S. 1760 before a Subcommittee of the Senate Committee on Interstate Commerce, 
75th Cong., Ist Sess. (1937), p. 502. 

43 Hearings on H.R. 5234 and H.R. 4652, House Committee on Foreign and 
Interstate Commerce, 75th Cong., 1st Sess. (1937), p. 344; Hearings on S. 2 and 
S. 1760 before a Subcommittee of the Senate Committee on Interstate Commerce, 
75th Cong., 1st Sess. (1937), p. 503. 

44 Hearings of the Interdepartmental Committee on Civil Aviation Legisla- 
tion, (1937), p. 629. A photostatic copy of the transcript of these hearings is 
available at the Law Library of the Civil Aeronautics Board. 
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legislation for the regulation of air transportation.*® Sometime in August, 
1937,4° the President appointed an Interdepartmental Committee to review 
and make recommendations with respect to civil aeronautics legislation. The 
fact that two departments of Government, namely, the Post Office Depart- 
ment and the Department of Justice, thought that the pending bills could be 
administered in such a way as to permit air transportation to become the 
exclusive domain of existing carriers or to permit the exercise of bias and 
prejudice against newcomers to aviation was presumably a factor accounting 
for the President’s sudden “interest.” Another factor influencing the Presi- 
dent may have been the disclosure during hearings of the circumstances 
attending the drafting of these bills. The bills, it was discovered, were 
drafted during conferences and sessions held in hotel rooms of representa- 
tives of the scheduled airline industry.47 An official of the Interstate Com- 





45 Testimony of Clinton M. Hester, Hearings on H.R. 9738 before the House 
Comntine on Interstate and Foreign Commerce, 75th Cong., 3d Sess. (1938), 
p. 65. 





46 Testimony of Clinton M. Hester, Hearings on H.R. 9738 before the House 
Committee on Interstate and Foreign Commerce, 75th Cong., 3d Sess. (1938), 
note 45, p. 70. 

47 “Senator McKellar. The bill I am talking about is the bill that Mr. Lea 
introduced. 

“Mr. Haley [the official of the I.C.C. mentioned in this memorandum], do you 
sometimes go to the Carlton Hotel? 

“Mr. Haley. Yes, sir; and may I say, Senator, that I was at the Carlton Hotel 
on several occasions in February, at least, if not in the latter part of January, in 
connection with this very matter. The reason whv I went to the Carlton Hotel was 
that we were doing this work overtime — nights and Sundays — and the offices 
of the Commission were closed, and the guards would not let people come in who 
were not employees of the Commission. 

“Senator McKellar. Those meetings were held in Room 212, were they not? 

“Mr. Halev. I think the rooms we worked in were 212 and 214. They were 
adjoining rooms. 

“Senator McKellar. Colonel Gorrell was one of those present? 

“Mr. Haley. Yes. 

“Senator McKellar. He is president of the Air Transport Association? 

“Mr. Haley. Yes. 

“Senator McKellar. His assistant, Mr. Paxton, was there? 

“Mr. Halev. That is correct. 

“Senator McKellar. Mr. Godehn, of the United, was there? 

“Mr. Haley. Yes, sir. 

“Senator McKellar. Mr. Brophy, of the TWA, was there? 

“Mr. Haley. That is right. 

‘ “Senator McKellar. Mr. Hale and Mr. C. R. Smith, of the American, were 

there? 

“Mr. Haley. That is right. 
" “Senator McKellar. Mr. Carleton Putman, of the Chicago & Southern, was 
there? 

“Mr. Haley. That is correct. 

“Senator McKellar. Mr. Denning, who represents some of the companies, 
was there? 

“Mr. Haley. I did not happen to see Mr. Denning there; but Mr. Denning did 
join the conference in Mr. Eastman’s office later. 

“Senator McKellar. Was the bill that you gentlemen finally agreed upon 
endorsed and approved by all present, or did anybody object to it? If so, who? 

“Mr. Haley. We were not there for the purpose of voting on the bill; we were 
beige for the purpose of assisting the committee in working out the changes in 
the bill. 

“Senator McKellar. Was that not the bill, after you had worked it out, that 
was sent to the House? 

“Mr. Haley. It was introduced, [sic] Senator, and referred to the Commission. 
It then went to the legislative committee of the Commission, which made a report 
on it. I presume that the Commission would have no objection to having a copy of 
that report to go into the record here. 
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merce Commission‘® who was entrusted with the responsibility of holding 
conferences with respect to the bills, was apparently unable to advance 
satisfactory explanations as to why these conferences took place in private 
hotel rooms instead of Government offices.49 Although the Post Office De- 
partment and the Department of Commerce were directly concerned with 
civil aeronautics, representatives of these departments were neither informed 
of nor invited to these conferences.®° 


“ The Interdepartmental Committee consisted of representatives of all de- 
partments of the Government affected by civil aviation, including representa- 
tives of the two departments which had raised objections to previous bills, 
namely, the Post Office and the Department of Commerce.®! The Chairman 
of the Committee was J. Monroe Johnson, the Assistant Secretary of Com- 
merce, who had expressed strong dissatisfaction with previous bills because 
he thought that they would give undue advantages to existing carriers and 
would not provide opportunities for new interests which were commensurate 
with the newness of scheduled air transportation.5? 


After hearings, the Interdepartmental Committee made reports and 
recommendations which were translated into a House bill,53 while a parallel 
bill was prepared in the Senate under the direction of the then Senator 
Truman.** After debates and conferences during which minor adjustments 
were made, a final bill reflecting the recommendations of the Interdepart- 
mental Committee was passed as the Civil Aeronautics Act of 1938.55 After 





“Senator McKellar. Did you make a report on it? 

“Mr. Haley. No, sir; not a written report. 

“Senator McKellar. Was Mr. Westwood also at that meeting? 

“Mr. Haley. Mr. Westwood, also. 

“Senator McKellar. He was there, too? 

“Mr. Haley. Yes; and he is here today. 

“The Chairman. Who is Mr. Westwood? 

“Mr. Haley. Mr. Westwood is attorney for the Air Transport Association.” 

Hearings on S. 2 and S. 1760, before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, 75th Cong., 1st Sess. (1937), pp. 226-227. 

48 The Interstate Commerce Commission was the agency to be vested with 
jurisdiction over Civil Aerounatics under the proposed bill. 

49 Note 47, supra. All or virtually all Goverment agencies permit the issuance 
of visitors’ passes for the conduct of official Government business after working 
hours. Accordingly, the explanation of the I.C.C. official would appear to be 
without merit. 

50 See Hearings on S. 2 and S. 1760, before a Subcommittee of the Senate 
Committee on Interstate Commerce, 75th Cong., lst Sess. (1937), pp. 227, 288. 

51 Testimony of Clinton M. Hester, Hearings on H.R. 9738, before the House 
Committee on Interstate and Foreign Commerce, 75th Cong., 3d Sess. (1938), 
p. 48. 

52 See notes 32 and 33, supra. 

53 Testimony of Clinton M. Hester, Hearings on H.R. 9738 before the House 
Committee on Interstate and Foreign Commerce, 75th Cong., 3d Sess. (1938), 
p. 68. 

54 Testimony of Clinton M. Hester, Hearings on S. 3659 before a Subcom- 
mittee of the Senate Committee on Interstate Commerce, 75th Cong., 3d Sess. 
(1938), p. 15. 

5583 Congressional Record, 75th Cong., 3d Sess., 9616 (1938). The bill 
actually passed after changes were made during debates and after conferences 
was an amendment in the nature of a subsititute for S. 3845, which amendment 
in the nature of a substitute was introduced by Senator Harry S. Truman. See 
remarks of Senator Harry S. Truman, Debate on S. 3845, 83 Cong. Record, Part 
6. p. 6724. 75th Cong., 3d Sess. (1938), pp. 6724 et sea. Proceedings on the parallel 
House Bill, H.R. 9738, were vacated after debates and S. 3845, with the amendment 
presented by Senator Harrv S. Truman was substituted. 83 Cong. Record, 75th 
Cong., 3d Sess. (1938), p. 7104. 
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reviewing the legislative history of the bills which were to become the Civil 
Aeronautics Act, the Post Office Department and the Department of Com- 
merce reversed the positions they had previously taken and presumably came 
to the conclusion that the legislation unmistakably reflected a policy of 
reasonable freedom of entry and against freezing aviation in the hands of 
existing carriers. Accordingly, the pending bills, as well as the Civil 
Aeronautics Act, had the approval of all the executive departments of the 
Government.5& 


B. The Philosophy to Guide the New Agency in 
Controlling Air Transportation 


Following the recommendations of the Interdepartmental Committee, the 
Congress did everything that could possibly be done in order to make it 
unmistakably clear that opportunities were to be accorded to newcomers 
to an extent never before paralleled in Federal regulation of transportation. 
Instead of entrusting the Interstate Commerce Commission with jurisdic- 
tion over the infant industry, a new agency, free from conservative pre- 
conceptions that might have been developed from regulating mature forms 
of transportation, was established to control what Senator McCarran called” 
... one of the greatest avenues and opportunities for commerce we will have 
ten years from now.’’57 


In a break with traditions of draftsmanship, the Act set forth a broad 
declaration of policy, which was also to serve as a definition of the term 
“public interest” and “public convenience and necessity,” in order to en- 
courage the Board to exercise the daring and imagination necessary to guide 
the development of the new air age. 


“Sec. 2 In the exercise and performance of its powers and duties 
under this Act, the Authority shall consider the following, among other 
things, as being in the public interest and in accordance with the public 
convenience and necessity — 

“(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 

“(b) The regulation of air transportation in such manner as to recog- 

nize and preserve the inherent advantages of, assure the highest degree 
of safetv in, and foster sound economic conditions in, such transporta- 
tion, and to improve the relations between, and coordinate transportation 
by, air carriers; 
“(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, un- 
due preferences or advantages, or unfair or destructive competitive 
practices; 

“(d) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of 
the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

“(e)The regulation of air commerce in such manner as to best promote 
its development and safety; and 

“(f) The encouragement and development of civil aeronautics.’58 





56 Testimony of Clinton M. Hester, Hearings on S. 3659, before a Subcom- 
mittee of the Senate Committee on Interstate Commerce, 75th Cong., 3d Sess. 
(1938), p. 134. 83 Cong. Record, Part 6. p. 6725 (1938); Remarks of Senator 
the House Committee on Interstate and Foreign Commerce, 75th Cong., 3d Sess. 
(1938), p. 134. 88 Cong. Record, Part 6. p. 6725 (1938); Remarks of Senator 
Harry S. Truman. Debate on S. 3845, 83 Cong. Record, Part 6, 75th Cong., 3d 
Sess. (1938), p. 6725. 

57 Debate on S. 3845, 83 Cong. Record, Part 6, p. 6729. 75th Cong., 3d Sess. 
(19388). 

58 Civil Aeronautics Act of 1938, as amended, Sec. 2. 
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During debates, both Senator Truman®® and Senator Copeland™ stressed 
the numerous provisions in the declaration of policy and elsewhere in the 
Act as evidencing a policy against freezing aviation in favor of existing 
carriers. At the insistence of Senator Borah, equivocal language in one 
provision of the Act was eliminated in order to make the policy against 
monopoly in the air even the more crystal clear.®! 


Senator King of Utah undoubtedly reflected the sentiment of the Congress 
when he said: 


“Mr. KING. Mr. President, the members of the committee who drafted 
the pending bill undoubtedly are familiar with its terms, but some Sen- 
ators have not had opportunity to study its provisions. 

“From the discussion of its terms this morning, I have been confused 
as to their meaning and effect. If the purpose of the bill is to ‘freeze’ 
certain contracts, or certain activities of a number of companies or 
organizations, and to give them rights in perpetuity to the exclusion of 
others; if the bill erects bars to protect those who now have contracts 





59 Statement of differences between amendment in nature of substitute for 
S. 3845 and S. 1760, submitted by Senator Truman, Debates on S. 3845, 83 Cong. 
Record, Part 6, p. 6726, 75th Cong., 3d Sess. (1938). 

60“Mr. COPELAND. The subject under discussion received attention not 
only in the Committee on Interstate Commerce but also in the Committee on 
Commerce. I call attention to five places in the pending bill where the question of 
monopoly is dealt with in one way or another with the view to its control and 
prevention. First, I ask Senators to turn to page 12, lines 16, 17, and 18, where 
in the declaration of policy, among other things, it is declared to be the policy of 
Congress — now we come to the language on line 16: 

“(3) To preserve and encourage competition in such transportation to 
the extent necessary to assure the sound and safe development thereof. 

“When the bill came to the Committee on Commerce that committee added 
this language on page 13, line 2, in the declaration of policy: 

“(5) To promote competition to the extent necessary to assure the 
sound development of an air transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense. 

“Now, Mr. President, I ask Senators to turn to page 30, where is found 
another addition made by the Committee on Commerce to the bill. In line 20 on 
that page. in the section devoted to the expenditure of Federal funds, there is 
found this provision: 

“There shall be no exclusive right for the use of any landing area or 
air navigation facility upon which Federal funds have been expended. 

“I turn now to page 37, line 11, and read, under the heading ‘Certain rights 
not conferred by certificate’, the following language: 

“No certificate shall confer any proprietary, property, or exclusive right 
in the use of any air space, civil airway, landing airway, or air navigation 
facility.” 

Debate on S. 3845, 83 Congressional Record, Part 6, 75th Cong., 3d Sess. 
(1938), p. 6730. Senator Copeland then proceeded to discuss the provision limiting 
mergers and consolidations, which then read as follows: 

“Provided, That no consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control shall be approved if such approval would 
result in creating a monopoly or monopolies and thereby unduly restrain 
competition or unreasonably jeopardize another air carrier not a party to 
the consolidation, merger, purchase, lease, operating contract, or acquisi- 
tion of control.” 

61 Senator Copeland was reading from the bill before minor amendments 
were made, during the course of which Senator Borah objected to the words 
“onduly” and “unreasonably” in the merger and consolidation provision cited in 
note 60, supra. It was his opinion that these terms would give the Authority too 
much leeway to approve monopolistic mergers and consolidations just as similar 
language had been used by the courts to interpret the anti-trust laws less strictly 
than, in Senator Borah’s opinion, they should have been interpreted. The language 
objected to was deleted from the merger and consolidation provisions of the Act. 
See Civil Aeronautics Act, Sec. 408(b). 
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or now have established air lines and to prevent other persons or other 
corporations from obtaining franchises and rights to operate airplanes, 
I would hesitate to vote for the bill. 


“I recognize the fact that the art of aviation has made progress; that 
regulation is needed much the same as railroads are regulated by the 
I.C.C. I recognize the fact that there are some fields already adequately 
served by existing lines, but the growth of the country will call for 
other air lines and facilities. Undoubtedly there must be some discretion 
vested in a board or agency to grant permits and rights-of-way through 
the air; but I should be reluctant to vote for a bill that was a guaranty 
to certain agencies and certain organizations that they shall be per- 
petuated, and that other applicants for right-of-way and for permits 
should be denied consideration. 

“It seems to me that the ‘grandfather’ clause, using the phrase em- 
ployed by my friend from Nevada, may be utilized to prevent the develop- 
ment of this art and the establishment of new air routes; and I am 
concerned to know just how far authority is granted to the authority 
which is being set up to restrict and restrain the development of the art 
and how far the bill ‘freezes’ existing routes and corporations that have 
established airplane routes throughout the United States. If it authorizes 
their activities to the exclusion of others who may desire to enter this 
great field, then I think there should be some amendments that would 
fully protect the public and protect those who are interested in the 
development of this great art.’6 


Senator Truman assured Senator King that no such eventualities could con- 
ceivably come to pass under the Act, as it was drafted.®* 


C. The Exemption Provision and the Encouragement of Small Business in 
Scheduled Air Transportation 


Congress not only intended that a policy of encouraging newcomers in 
aviation should prevail. It specifically indicated that the entry of small 
business interests into scheduled air transportation should be encouraged, 
and, in fact, enacted special provisions for this purpose. 


The general policy of the Congress with respect to small airlines was 
eloquently expressed by Senator McCarran as follows: 


“None of the small operators has more of my sympathy than the 
operators of the Braniff Lines. The small operators must of necessity be 
considered. It is our object and purpose that an independent agency 
shall be set up by the bill which eventually will not only give to the great 
operators, such as the United, the T. W. A., and the American and other 
lines, but will give to the small operators an opportunity to have life, 
if I may so express it tersely, and to have the right to operate, and to 
have the right to enjoy their investment and the fruit of their courage, 
because it requires investment and courage to initiate air lines. The 
whole object, so far as I am concerned, in initiating this legislation has 
been to establish an independent agency so that air lines such as the 
Braniff Lines, and other lines of similar nature and character, mav have 
a secure place in the picture for their service. That is the reason the bill 
provides that when a certificate of convenience and necessitv is given, 
there follows and flows therefrom the right to carry the mail.’’63 


In order to foster the entry and development of airlines whose operations 
would at first be modest in scope, the Board was given virtually unfettered 
power to exempt such airlines from any and all requirements of the Act, 
including the certificate of convenience and necessity requirement: 





cassay Debate on S. 3845, 83 Cong. Record, Part 6, p. 6851, 75th Cong., 3d Sess. 
62a Remarks of Senator Harry S. Truman, Debate on S. 3845, 83 Cong. Record, 
Part 6, p. 6852, 75th Cong., 3d Sess. (1938). 
63 Debates on S. 3845, 83 Cong. Record, Part 6, pp. 6848-6849, 75th Cong., 
3d Sess. (1938). 
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“The Authority, from time to time and to the extent necessary, may 
(except as provided in paragraph (2) of this subsection) exempt from 
the requirements of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed thereunder, any air 
carrier or class of air carriers, if it finds that the enforcement of this 
title or such provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air carrier or class 
of air carriers by reason of the limited extent of, or unusual circum- 
stances affecting, the operations of such air carrier or class of air 
carriers and is not in the public interest.’’64 


Both the Senate and the House had specifically rejected proposals that these 
exemption powers be limited to non-scheduled operators. As Senator Truman 
explained in a statement submitted during debates on the Act: 


“[The exemption provision] empowers the Authority to make exemp- 
tions from any provision of the act where it would cause undue hardship. 
It is designed especially to enable the Authority to adjust some of the 
requirements of the law where necessary to encourage small operators, 
such as the small operators in Alaska, in cases of hardship. Section 
305 (c) of S. 3659 [i.e., a bill which the Congress rejected] contains a 
similar provision, but is applicable only to a nonscheduled operation. 
There might be undue hardship on a scheduled operator as well, as is 
shown by those in Alaska.’’65 


The intent of the Congress with respect to the exemption provision was 
more fully revealed during debates on the Crosser Amendment to the exemp- 
tion provision.** This amendment, which, after modifications, was eventually 
made part of the Act,®7 provided that the Board could not exempt scheduled 
operators from the provisions of the Act concerning minimum wage and 
maximum hours of pilots. The amendment was contested by Representatives 
Lea, Chairman of the House Interstate and Foreign Commerce Committee, 
and also Chairman on all hearings held with respect to the Act, and by 
other members of the House. Representative Lea pointed out that the 
exemption provision generally was designed to encourage the entry of small 
airlines into aviation, and that this objective could only be achieved if the 
new operators were permitted to get into business on a scheduled basis: 

“Every air line in interstate or foreign commerce that amounts to 


anything has to go on a schedule. They cannot secure business unless 
they do.’’68 


Requiring the new scheduled operator to pay the minimum pilot wage im- 
posed under the Act would discourage the entry of these operators, and was, 
in Mr. Lea’s opinion, inconsistent with the general purpose of the exemption 
provision.® 


During the course of the debates, other members of the House made it 
clear that the purpose of the exemption provisions was to foster the entry 
of new companies into the airline business, to enable them to develop into 
large airlines, and otherwise prove their worth in civil aviation. With respect 
to the Crosser Amendment, Representative Nichols stated: 





64 Civil Aeronautics Act, Sec. 416(b) (1). 
65 Memorandum submitted by Senator Harry S. Truman, Debates on S. 38465, 
83 Cong. Record, Part 6, 75th Cong., 3d Sess. (1938), p. 6726. 
66 Debate on H.R. 9738, 83 Cong. Record 7078, 75th Cong., 3d Sess., Part 6, 
pp. 7078 et seq. (1938). 
67 Civil Aeronautics Act of 1938, Sec. 4(b) (2). 
wae on H.R. 9738, 83 Cong. Record, Part 6, 75th Cong., 8d Sess. (1938), 
Dp. i 
aa Debate on H.R. 9738, 83 Cong. Record, Part 6, 75th Cong., 3d Sess. (1938), 
p. x 
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“The gentleman, when he offered his amendment, stated this will 
apply only to those lines that fly schedules. There are only 200 towns in 
the United States today now being serviced by air mail. I would not 
venture to say how many towns there are in the United States that have 
an air line running out of them, connecting with a transcontinental line, 
that does not carry mail at all but, despite that. flies on schedule. We 
want those feeder lines to grow. We want a small line to start some place 
so it can become a large line. If the small line is compelled to do the 
same thing the large line does, the small lines can never get out of its 
swaddling clothes and get on its feet and get in shape to grow to be a 
large line. Therefore, I believe the amendment of the gentleman from 
Ohio [Mr. Crosser] should be defeated in all fairness to even the pilots 
themselves. If this industry is not going to grow, you will freeze the 
pilots where they now are as far as their number is concerned, and they 
will not be able to increase in number. If you want to give a monopoly 
to the already existing transcontinental air lines and freeze in their 
hands the monopoly of transportation of air mail, passenger, and express, 
in my opinion, the best way you can do it is to adopt the Crosser amend- 
ment and give the already existing air lines a moncpoly on the a‘r-trans- 
portation business. I do not believe this House wants to do that.”7° 


Representative Wadsworth cited his own experience in the airline busi- 
ness in urging that the restrictions of the Crosser Amendment should not 
be written into the exemption provision. 


“Now, something about feeder lines. I am probably imposing upon 
the members of the Committee if I recite a personal experience. Perhaps, 
I cannot do it in the 3 minutes, but I shall try. Back in 1927 and 1928 I 
happened to be associated as a director in a company that started pioneer- 
ing in air navigation. It was known as the Canadian-Colonial. We op- 
erated from New York to Montreal. We had the first foreign air-mail 
contract under the old provisions. We operated for 2 years. The stock 
was sold privately. It was subscribed to in comparatively small amounts 
by men who thought they could take a chance and, perhaps, would Iose, 
but if they won they would have done something for aviation ... Had 
the Crosser amendment been in effect then, forcing us to pay $600 a 
month, we simply never would have started. 

“We lost money every one of the 24 months as it was. We lost money 
and finally sold out to a larger company, but we had done the pioneering. 
We had laid out the air course. We had given good employment to an 
excellent lot of pilots who learned more and more about the game and 
who, when absorbed by the larger company, are today getting the $600. 

“They never would have been there had companies like ours had not 
gone to work and pioneered as feeder lines. Adopt this Crosser amend- 
ment and I say to you that you will stop pioneering by the small men 
in this country, who cannot pay $600 a month and who are not doing it 
now.”71 


Representative Wadsworth, like Representative Lea, was a member of the 
House Committee on Interstate and Foreign Commerce and was a participant 
in all hearings held in connection with the regulation of the airline industry. 


The proponents of the amendment maintained that unless this restriction 
was adopted, the Board would be in a position to exempt larger operators 
from the wage and hour obligations; that hardship to the smaller carriers 
was not conclusively demonstrated, and that if the Crosser restrictions did 
in fact hinder the growth of new airlines, the exemption provision would 
be amended accordingly.” 





70 Debate on H.R. 9738, 83 Congressional Record, Part 6, 75th Cong., 3d Sess. 
(1938), p. 7082. 

71 Debate on H.R. 9738, 83 Congressional Record, Part 6, 75th Cong., 3d Sess. 
(1938), p. 7082. 

72 Debate on H.R. 9738, 83 Congressional Record, Part 6, 75th Cong., 3d Sess. 
(1938), pp. 7079, 7081-7083. 
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Except for wage and hour restrictions, no other restrictions were in- 
troduced or ever imposed upon the exemption powers which the Congress 
apparently wished the Board to exercise freely and boldly in order to usher 
in the new air age. 

At the time the House was debating the Crosser Amendment, the House 
exemption provision was so drafted as to apply to small scheduled or non- 
scheduled operators whose operations were of a “limited character.”78 The 
parallel provision in the Senate bill was much more liberal than the House 
provision,’* and in effect gave the Board plenary power to issue exemptions 
for any class of carriers. The House version and the Senate version of the 
exemption provisions were combined in Committee conferences, and the 
result was the present version of the exemption provision.*> Realizing that 
the exemption provision was not limited to the feeder operations as the House 
had originally contemplated, the Board has since issued exemptions from the 
certificate requirements of the Act for post-war cargo carriers whose sched- 
uled operations were transcontinental in scope,’® for the large certificated 
carriers’? and for so-called non-scheduled air lines carrying passengers and 
cargo for the Defense Department. 


THE GEORGE RESOLUTION OF 1942 


By 1942, the Congress was already expressing concern as to what steps 
the Board was taking under the plenary powers given it under the Act to 
encourage the expansion of air commerce in general, and the entry of new 
interests in scheduled air transportation, in particular. This concern was 
reflected in the adoption by the Senate, on March 31, 1942, of the George 





73 The exemption section [section 402(0)] of H.R. 9738, the House bill, reads 
as follows: 

“(o) The Authority, from time to time and to the extent necessary, may 
exempt from the requirements of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed thereunder, any air carrier 
or class of air carriers, if it finds that, due to the limited character of the opera- 
tions of such air carrier or class of air carriers, the enforcement of this title 
or such provision, or such rule, regulation, term, condition, or limitation, is or 
would be such an undue burden on such air carrier or class of air carriers as 
adversely to affect the public interest by obstructing the development of such air 
carrier or class of air carriers: Provided, That nothing in this subsection shall 
be deemed to authorize the Authority to exempt any air carrier or class of air 
carriers from any requirement of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed thereunder, which provides 
for maximum flying hours for pilots or copilots.” 

83 Congressional Record, Part 6, 75th Cong., 2d Sess. (1938), p. 7068. 


74 Section 417(a) of S. 3845, the Senate version of the Act, permitted exemp- 
tions if enforcement of any requirement of the Act would create an “undue 
burden” upon a carrier “by reason of the unusual circumstances” affecting the 
carrier’s operations. Debate on S. 3845, 83 Congressional Record, Part 6, p. 6756. 

75 Civil Aeronautics Act, Sec. 416(b) (1). 

76 Civil Aeronautics Board Economic Regulations, Section 292.5, adopted 
May 5, 1947, Order Ser. No. 389. This regulation permitted non-scheduled cargo 
operations to fly without restrictions on frequency and regulatory while their 
applications for certificates of convenience and necessity were pending. 


77 The following are some of the carriers to which exemptions from certificate 
of convenience and necessity and other requirements which have been issued by 
the Board under the exemption provisions of the Act. American Airlines (Order 
Ser. No. E-371, Order Ser. No. E-411); Pan American Airways (Order Ser. No. 
E-447; Order Ser. No. E-546; Order Ser. No. E-742; Order Ser. No. E-778) ; 
Southwest Airways Company (Order Ser. No. E-520); Northwest Airlines, Inc. 
(Order Ser. No. E-743); Resort Airlines, Inc. (Order Ser. No. E-752); Trans- 
continental & Western Airlines, Inc. (Order Ser. No. 4926). 
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Resolution,7§ in which the Board was requested to report to the Senate “at 
the earliest possible date” on the positive steps it was taking to bring about 
the development of air transportation at the “maximum possible rate,” and 
what the Board was doing with respect to authorization of operations by 
new carriers which were not in existence when the Civil Aeronautics Act 
was passed. 


In the report?® which the Board submitted in response to the George 
Resolution, it acknowledged that the Civil Aeronautics Act “liberalizes the 
meaning’’®® of the standard of public convenience and necessity under which 
regulatory commissions authorize new services. The Board stated that it had 
a policy of applying an extremely liberal interpretation of that standard: 


“ , . . Nevertheless, the Board, in the issuance of certificates has 
placed an extremely liberal interpretation upon the standard. There have 
been instances where the Board has issued certificates for routes where 
the passenger loads have been extremely light. It has reneatedly author- 
ized the issuance of certificates in circumstances where there was no 
indication that the average passenger load would be greater than approxi- 
mately one-fifth of the passenger carrying capacity of the plane or that 
the route would be independent of Government support for a long time 
in the future.’”’8! 


With respect to new interests, the Board declared that they “have re- 
ceived and will continue to receive the same careful consideration as is being 
given applications of existing carriers.’’®? 


In attempting to quiet the Congressional concern over its apparent fail- 
ure up to that time to actively encourage the entry of newcomers into avia- 
tion, the Board stated: 


“In this rapidly expanding industry there should be and will be con- 
tinuing opportunities for the services of new operators where proper 
showing is made in conformity with the standards set forth in the Act.’’83 


The Board made it clear that “new carriers with fresh enterprise and 
capital” would undoubtedly seek to play a role in the tremendous expansion 
of air transportation which was expected to take place in the post war era, 








78 “Resolved, that the Civil Aeronautics Board be requested, if not incon- 
sistent with the nublic interest, to report to the Senate of the United States at 
the earliest possible date what, if any, steps it has taken since 1938 to see that 
a great many more transport aircraft were built and in service, whether the air 
transport industry has been, since that date, and is financiallv able to undertake 
expansion far beyond its present extent, and what steps the Board contemplates 
taking to see to it that the air-transport industry is able to and will develop 
in the future at the maximum possible rate (including the steps the Board con- 
templates taking with respect to the issuance, under Section 401 of the Civil 
Aeronautics Act of 1938, of certificates of air carriers who were not engaged in 
air transportation on the date of enactment of such Act).” Senate Resolution 
No. 228, 77th Cong., 2nd Ses. (1942). 

79 Letter from Chairman of Civil Aeronautics Board Transmitting, in Re- 
sponse to Senate Resolution No. 228, a Report on Transport Aircraft Production, 
Sen. Doc. 206, 77th Cong., 2nd Ses., Parts 1 and 2 (1942). 

80 Letter from Chairman of Civil Aeronautics Board Tronsmitting, in Re- 
sponse to Senate Resolution No. 228, a Report on Transport Aircraft Production, 
Sen. Doc. 206, 77th Cong., 2nd Ses., Part 1, p. 2. 

81 Letter from Chairman of Civil Aeronautics Board Transmitting, in Re- 
sponse to Senate Resolution No. 228, a Report on Transport Aircraft Production, 
Sen. Doc. 206, 77th Cong., 2nd Ses., Parts 1 and 2 (1942), p. 2. 

82 Letter from Chairman of Civil Aeronautics Board Transmitting, in Re- 
sponse to Senate Resolution No. 228, a Report on Transport Aircraft Production, 
Sen. Doc. 206, 77th Cong., 2nd Ses., Parts 1 and 2 (1942), p. 13. 

83 Letter from Chairman of Civil Aeronautics Board Transmitting, in Re 
sponse to Senate Resolution No. 228, a Report on Transport Aircraft Production, 
Sen. Doc. 206, 77th Cong., 2nd Ses., Parts 1 and 2 (1942), p. 14. 
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and that such of these carriers which satisfied the extremely liberal standards 
of public convenience and necessity, already referred to, would be authorized 
to start in the airline business. 


“In this development and expansion which is certain to take place, 
new carriers with fresh enterprise and capital will undoubtedly seek to 
play a prominent part. One of the mandates of the Board is to promote 
competition to the extent necessary to assure the sound development of 
an air-transportation system. Such of these new carriers as meet the 
statutory requirements of being ‘fit, willing and able,’ and who can 
best serve the public need, will by authority and encouragement of the 
Board find their place in the air-transportation system, if the services 
they feck to perform are required by the public convenience and neces- 
sity. 


The Board, in short, reaffirmed its responsibilities under the Act to 
exercise daring and imagination in encouraging the development of air com- 
merce and in fostering the entry of new carriers into a vastly expanding air 
transportation system, just as the Congress had intended it should in hear- 
ings and debates with respect to the Act, and in the provisions of the Act 
itself. 

The Board was subsequently to adopt policies which are conspicuously 
inconsistent with the assurances it had given to the United States Senate.™ 





84 Letter from Chairman of Civil Aeronautics Board Transmitting, in Re- 
sponse to Senate Resolution No. 228, a Report on Transport Aircraft Production, 
Sen. Doc. 206, 77th Cong., 2nd Ses., Parts 1 and 2 (1942), p. 15. 

85 One example is the Transcontinental Coach Case (Docket 3397 et al., Order 
Ser. No. 5840, November 7, 1951) in which the non-sked applicants proved public 
need to the extent of some 400,000 actual passengers previously carried by non- 
skeds and a likely immediate future approximately double that amount of traffic. 
In order to deny these applicants, the Board created an entirely new doctrine. 
The traffic was so great that the applicants could not be denied on any doctrine 
previously used by the Board. The Board concluded that the existing carriers 
could handle the traffic if they would sufficiently expand their services and stated: 

“We shall expect, and require, certificated carriers to expand and develop 
air coach service, subject to appropriate Board regulations and, where 
necessary to accomplish that end, we will exercise our statutory power to 

compell reductions [in fares].” 











































STATE AND LOCAL REVIEW 


DRAFT UNIFORM STATE LAW ON NON-SCHEDULED 
AIRCRAFT DURING NATIONAL EMERGENCIES 
CIRCULATED BY NASAO 


The draft set forth below was circulated by Mr. Joseph K. McLaughlin, 
President of NASAO, in June 1953 for study purposes. 


MODEL STATE ACT 
A Bill 


To authorize (State) Department of Aeronautics to prohibit, re- 
strict, and control non-scheduled civil aircraft movements during 
periods of military emergency. 


1. Immediately upon there obtaining a state military emergency, and 
coincident with the duration thereof, as the same shall be constituted, for 
purposes of this section, by any one of the following situations: 


(1) Presidential proclamation and/or Congressional declaration that a 
state of war exists 


(2) a directive to such effect issued by the Joint Chiefs of Staff 


(3) a declaration to such effect issued by the Commanding General, Air 
Defense Command, when intelligence indicates a hostile attack on 
the continental limits of the United States is imminent 





(4) an enemy attack upon the continental United States 


the Department shall be vested with emergency police powers to prohibit, 
restrict, and control the initiation of non-scheduled civil aircraft movements 
from airports within this state, including assignment of flight priority 
classifications, to the extent that it shall be requested to do so by cognizant 
military or civil authority of the federal government, as required to supple- 
ment otherwise existing aircraft traffic control facilities in achieving the 
degree of military air defense effectiveness determined by the cognizant 
military air defense commander to be required under the circumstances and 
conditions obtaining at any given time; 


(a) In the implementation and execution of the emergency powers 
herein vested, the Director of Aeronautics is hereby authorized to 
delegate in writing, in advance of a state of military emergency 
obtaining, to managers or operators of such commercial airports 
within this state as he shall determine to be appropriate, authority, 
under and during a state of military emergency constituted as here- 
inabove set forth, to prohibit, restrict or control as appropriate the 
initiation of non-scheduled civil aircraft movements from such air- 
ports and to assign flight-movement priority classifications, accord- 
ing to directives thereto relating issued by the Director compatible 
with currently effective standards or directives issued by appropriate 
federal military or civil authority; such delegated authority shall 
include the authority to detain in the name of the People of the 
State of the person of any aircraft operator or pilot. 
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(b) In the implementation and execution of the emergency powers herein 
vested, general police powers are hereby conferred upon the Depart- 
ment, each of its officers, and such of its employees as are desig- 
nated by the Director to exercise such powers. It shall be the duty 
of every state, county and municipal officer charged with the en- 
forcement of State, county, and municipal laws to enforce and assist 
in the enforcement of actions taken pursuant to the authority herein 
vested, upon request by the Department or by any airport operator 
or manager delegated emergency authority in writing by the Direc- 
tor pursuant to subsection (a) above, including arrest if and as the 


circumstances may require. 


2. For purposes of this section notices of the existence of a state of 
military emergency and of currently prevailing air traffic control require- 
ments shall be constituted of notices to airmen thereto appertaining issued 
to the Department and to civil and military aviation facilities of the state 
over the Federal Interstate Airways Communications System and the state 
emergency fan-out communications system components of the Civil Air 


Defense Warning Net. 


3. Toward the end of facilitating a reliable and adequate state fan-out 
communications system as shall be required for rapid dissemination of 
notices to airmen and civil aviation facilities in this state respecting such 
aircraft movement control as shall be required on the part of the Department 
and airport operators and managers during a state of military emergency, 
the utilization therefor, to the extent of capacity, of the radio network and 
facilities of the state police, county sheriff offices, and city police depart- 
ments is hereby authorized. 


4. This section shall be construed as encompassing civil aircraft opera- 
tions during a pre-disaster state of military emergency, as well as post- 
disaster Civil Defense mobilization operations of aircraft in this state. 


5. Pilots and owners of out-of-state non-scheduled civil aircraft utiliz- 
ing any of the airport facilities of this state under a state of military 
emergency constituted as hereinabove set forth, shall by so doing render 
themselves subject to the exercise of the emergency powers herein vested 
in the Department or as delegated by the Department to airport managers 
and operators pursuant to the provision of this section thereto appertaining. 









JUDICIAL AND REGULATORY DECISIONS 


THE SCOPE AND REGULATORY LIMITS OF EXECUTIVE 
AGREEMENTS UNDER THE CIVIL AERONAUTICS ACT 
OF 1938 









HERE have been several areas in which disagreement between the 
executive and legislative branches of our government has almost pre- 
cipitated a complete stoppage in the proper functioning of government in 
the area affected. Fortunately such an impasse has not been reached in that 
international aspect of aviation law which concerns itself with the proper 
metes and bounds of executive agreements concluded under the Civil Aero- 
nautics Act of 1938. But it is not unthinkable that such an unwanted hap- 
pening may occur in the future even though not now foreseeable. And 
thus, it seems logical to take another look at the statutes, doctrines, and 
precedents that appear controlling in the field. With these as a background, 
it may be possible to work toward a determination of the authority of the 
executive, and the line of demarcation—however wavering and indistinct 
it may seem at times—between the legislative and executive departments 
of our government, when it becomes advisable to conclude agreements under 
the authority of the Civil Aeronautics Act of 1938. 


















Section 802, Civil Aeronautics Act of 1938,! provides: 







“The Secretary of State shall advise the Authority of, and consult with 
the Authority concerning, the negotiation of any agreements with foreign 
governments for the establishment or development of air navigation, in- 


999 


cluding air routes and service.” 







Section 1102, Civil Aeronautics Act of 1938,3 provides in part: 







“In exercising and performing its powers and duties under this Act, 
the Authority shall do so consistently with any obligation assumed by 
the United States in any treaty, convention, or agreement that may be in 
force between the United States and any foreign country or foreign coun- 
tries ...’"4 


Other sections of the Act require a “foreign air carrier” to obtain a 


permit from the Board before it may engage in “foreign air transporta- 
tion,”> and makes such permission by the Board subject to the approval of 






















152 Stat. 1014; 49 U.S.C. 602. 
2 Reorganization Plan IV, 54 Stat. 1235, provides that where the word 
“Authority” appears in the Civil Aeronautics Act above, it shall be read “Civil 
Aeronautics Board.” 

852 Stat. 1026; 49 U.S.C. 672. 

4See Footnote 2 above with respect to the use of “Authority” in this section 
of Civil Aeronautics Act of 1938. 

5 CAA, sec. 402; 52 Stat. 991, 49 U.S.C. 482; “Foreign air carrier” is defined 
as “. .. any person, not a citizen of the United States, who undertakes, whether 
directly or indirectly, or by a lease or any other arrangement, to engage in for- 
eign air transportation.” (CAA 1938 sec. 1 (20), 52 Stat. 977 (20), 49 U.S.C. 
401 (20)); and “Foreign air transportation” is defined as “. .. the carriage by 
aircraft of persons or property as a common carrier for compensation or hire 
or the carriage of mail by aircraft, in commerce between, respectively ...a 
place in the United States and any place outside thereof, whether such com- 
merce moves wholly by aircraft or partly by aircraft and partly by other forms 
of transportation.” (CAA 1938, sec. 1 (21) (c); 52 Stat. 977 (21) (c), 49 U.S.C. 


401 (21) (c)). 
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the President.6 The Act requires a foreign air carrier to file with the Board 
its tariffs showing all rates, fares, and charges for air transportation fur- 
nished by it,?7 provides for a foreign rate study,® and for procedures for 
continuation and termination of foreign mail contracts.® 


In addition to this, the Air Commerce Act of 1926, as amended, pro- 
vides, in sec. 6(c) thereof: 


“If a foreign nation grants a similar privilege in respect of aircraft 
of the United States, and/or airmen serving in connection therewith, the 
Civil Aeronautics Authority [Board] may authorize aircraft istered 
under the law of the foreign nation and not a part of the armed forces 
thereof to be navigated in the United States. No foreign aircraft shall 
engage in air commerce otherwise than between any state, territory, or 

ssession of the United States (including the Philippine Islands) or the 

istrict of Columbia, and a foreign country.”!° 


This section of the Air Commerce Act of 1926 was considered sufficient 
authority to permit negotiations with the British, Canadian, and Irish 
authorities that ultimately led to the establishment of transatlantic flight 
schedules and the subsequent issuing of permits to Pan-American Airways 
and Imperial] Airways in 1927. This was accomplished by executive agree- 
ments. It is not illogical to believe that the drafters of the 1938 Act were 
fully aware of the understandings reached with the British, Canadian, and 
Irish authorities for the establishment of those transatlantic services; and 
that the drafters of the Act assumed that there might be further executive 
agreements dealing with flights in international air transportation." 


Typical Air Transport Agreements 


There have been forty-seven air transport agreements entered into by 
the United States subsequent to enactment of the 1938 act.!2 Typical of 
these are the Bermuda agreement,!3 the Paris agreement,!* and the bilateral 
agreement with Canada.'5 





6 CAA, 1938, sec. 801, 52 Stat. 1014, 49 U.S.C. 601, provides in part: “... or 
any permit issuable to any foreign air carrier under section 402, shall be sub- 
ject to the approval of the President... .” 

7 CAA, 1938, sec. 403, 52 Stat. 992, 49 U.S.C. 483. 

8 CAA, 1938, sec. 404(c), 52 Stat. 993 (c), 49 U.S.C. 484(c). 

9 CAA, 1938, sec. 405(b), 52 Stat. 994(b), 49 U.S.C. 485(b). 

1049 U.S.S. 176(c), as amended by sec. 1107(i) (1) and sec. 1107(i) (5) of 
the Civil Aeronautics Act, 1988. See Note 2, supra for substitution of “Board” 
for “Authority.” 

11 Article by Stephen Latchford, Adviser on Air Law, Aviation Division, 
Department of State, titled “Concerning Acceptance of Aviation Agreements as 
Executive Agreements,” U.S. Government Printing Office, Washington, 1945. 

12 See compilation of Air Transport Services Agreements dated March 1953 
prepared by the Aviation Division, Department of State. 

18 Air Services Agreement between the United States of America and the 
United Kingdom of Great Britain and Northern Ireland, effective February 11, 
1946; TIAS 1507. 

14 Air Transport Services Agreement between the United States of America 
and France, entered into force March 27, 1946, and Provisional Arrangement 
effected by Exchange of Notes signed at Paris December 28 and 29, 1945; TIAS 
1679 as amended by TIAS 2106 (entered into force July 11, 1950), TIAS 2257 
(entered into force March 19, 1951) and TIAS 2258 (entered into force March 
19, 1951). 

15 Air Transport Services Agreement between the United States of America 
and Canada superseding Agreement of February 17, 1945 as amended, entered 
into force June 4, 1949; TIAS 1934. 
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The Bermuda agreement, in its more important points, grants the use 
of certain specified routes and facilities in the country of each contracting 
party to the other contracting party,!® provides for requirements of opera- 
tions according to the laws and regulations of the contracting state,!7 
provides for charges to be made for the use of airports and other facilities,1* 
and outlines procedures to be followed in the event disputes arise between 
the contracting states!® or in the event a modification is desired by either 
state.2° It is significant to note that existing operating rights granted to 
either state or a carrier of either state by the other state are not abrogated?! 
and that any future multilateral agreement to which both contracting states 
may be parties will serve to modify the bilateral one so that the provisions 
of the latter will conform to those of the former.22 The freedom to embark 
or disembark international traffic destined for or coming from countries 
other than the contracting ones is circumscribed by “general principles of 
orderly development’’?3 and made “. . . subject to the general principle that 
capacity should be related: (a) to traffic requirements between the country 
of origin and the countries of destination; (b) to the requirements of 
through airline operation; and (c) to the traffic requirements of the area 
through which the airline passes after taking account of local and regional 
services.’’24 


The provisions of the Paris agreement bear a striking resemblance to 
those contained in the Bermuda agreement; and well they might since the 
signing of the former followed the signing of the latter by only a little over 
a month. It is probable that preliminary drafts of the two agreements 
were being prepared at nearly the same time. There is, however, one im- 
portant feature appears in the Paris agreement that does not seem to be 
among the provisions of the Bermuda agreement. Article VII of the former 
grants to all air carriers for international air services of each contracting 
party and to all operational flights incidental to such services, “(1) the 
right to fly across [the territory of each contracting state] without landing; 
(2) the right to land in [the territory of each contracting state] for non- 
traffic purposes.”25 There is a significant change wrought by a supplemental 
agreement entered into between the United States and France.2¢ Article X 
of the Paris agreement was amended to provide for appointment of three 
arbitrators within ninety days of the date of delivery of a diplomatic note 





16 Supra, note 13, Art. I and Annex I and III, “. . . the use on the said routes 
at each of the places specified therein of all the airports . . ., together with 
ancillary facilities and rights of transit, of stops for non-traffic purposes and of 
pa entry and departure for international traffic in passengers, cargo 
and mail.. .”. 

17 Supra, note 13, Arts. 2 and 5. 

18 Jbid., Art. 3. 

19 Jbid., Art. 9. 

20 Ibid., Art. 8. 

21 Jbid., Art. 10 which also states, “Except as may be modified by the pres- 
ent agreement, the general principles of the air navigation arrangement between 
the two Contracting Parties, which was effected by an Exchange of Notes dated 
March 28, and April 5, 1935, shall continue in force insofar as they are applica- 
ble to scheduled international air services, until otherwise agreed by the Con- 
tracting Parties.” 

22 Tbid., Art. 11. 

23 Ibid., p. 19. 

24 Tbid., p. 19. 

25 Supra, note 14, p. 6. 

26 Air Transport Services Agreement between the United States of America 
and France Amending Article X of Agreement of March 27, 1946, as amended, 
entered into force March 19, 1951; TIAS 2257. 
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by either contracting state to the other, requesting arbitration of a dispute 
between the two. The arbitrators are empowered to render an “advisory 
report” and the contracting states agree to “. .. use their best efforts under 
the powers available to them to put into effect the opinion expressed in any 
such advisory report.”27 With the further exception of the fact that the 
Paris agreement mentions neither the effect of a future multilateral agree- 
ment nor the efficacy of preceding agreements between the states the re- 
mainder of the agreement contains provisions that, in substance, achieve the 
same results as those achieved in the Bermuda agreement.28 


The major provisions of the bilateral agreement with Canada2® contain 
most of the best features of both the Bermuda and Paris agreements. A 
new method of definition and succinct clarification of a portion of the pro- 
visions of the agreement is used by making reference to definitions contained 
in the Convention on International Civil Aviation signed at Chicago Decem- 
ber 7, 1944 to which both contracting states are parties.3° There are 
provisions requiring conformation of the bilateral agreement to any future 
multilateral agreement to which both contracting states are parties?! and 
protecting the efficacy of “existing right and privileges relating to air 
transport services” granted previously by either contracting state to an air 
line of the other.?2 Somewhat incongruously, however, the agreement pro- 
vides for the superceding of a previous agreement between the two states 
“relating to civil air transport effected by an Exchange of Notes of Febru- 
ary 17, 1945”33 as amended by “an Exchange of Notes of April 10 and 12, 
1947.34 This is contained in Article 14 of the agreement. Not so strangely 
perhaps, the provision relating to arbitration of disputes, while similar to 
that contained in the amendment to the Paris agreement,®5 is not as com- 
plete.3¢ 


Some Congressmen Evidence Opposition 


Possibly as a result of the fact that some of the negotiations for these 
agreements or others similar to them®? were conducted in secrecy, some 





27 Ibid., p. 4. 

28 Ante, p. 3. 

29 Supra, note 15. 

30 E.g., Arts. 1 and 8 (in the latter of which it is provided only, however, 
that the agreement shall be registered with ICAO) and Art. 10 which utilizes 
ICAO as the agency through which notification be made of termination of the 
agreement by either contracting state to the other. 


31 Supra, note 15, Art. 12. 

32 Jbid., Art. 9. 

33 U.S. Exec. Agreement Series 457; 59 Stat. 1383. 

34 TIAS 1619; 61 Stat. 2869. 

35 Supra, note 26. 

36 Supra note 15, Art. 18 which provides for the appointment of arbitrators 
within ninety days of the date of delivery by either party to the other of a note 
requesting arbitration of a dispute. The provision, however, does not contain 
any method for the appointment of arbitrators in the event the contracting states 
fail or refuse to perform their function in this respect, i.e., each contracting 
state to have one arbitrator and the third to be agreed upon by the two originally 
named. It provides only for the appointment of the third—in the event of dis- 
agreement by the two original arbitrators—by the President of the Council of 
ICAO. The contracting states do agree, however, to “. .. use their best efforts 
under the powers available to them to put into effect the opinion expressed in 
any... advisory report [reached by the arbitrators]”’. 


37 Supra, note 12. 
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members of Congress have evidenced a desire to prohibit further executive 
agreements of this type.§ 


For these reasons, it seems wise to carefully re-examine the scope and 
legal limits of executive agreements entered into under the authority of the 
Civil Aeronautics Act of 1938. 


First, certain other provisions of that Act should be considered in con- 
junction with the negotiation of executive agreements. In the declaration 
of policy in section 2 of the 1938 Act, the Board is enjoined to consider, 
among other things, (as being in accord with public convenience and neces- 
sity and in the public interest) “The encouragement and development of an 
air transportation system properly adapted to the present and future needs 
of the foreign and domestic commerce of the United States. .. .” (Italics 
supplied.) It would seem paradoxical indeed to attempt to encourage the 
development of foreign air commerce without permitting the necessary 
authority to be vested in the executive, i.e., the Secretary of State, to allow 
it to attempt to negotiate with foreign governments to consummate such 
development. 


There is still another provision of the 1938 Act which appears to con- 
template negotiations between the United States and governments for the 
development of international air transportation. It is section 3013 and it 
provides: 


“The Administrator is empowered and directed to encourage and foster 
the development of civil aeronautics and air commerce in the United 
States and abroad, and to areas, and other navigation facilities. .. .” 
(Italics supplied.) 


It seems obvious that the drafters of the 1938 Act anticipated that some 
action might be necessary to properly develop foreign air commerce. The 
language used appears to carry the implication that when negotiations to 
further foreign air comerce became wise or necessary they would be under- 
taken by the, appropriate agency of the executive.*? 


Since the term “executive agreement” covers documents of widely vary- 
ing character that may not be submitted to the Senate for advice and consent 
as to ratification for many different reasons, use of the term is frequently 
confusing. 


Agreements made by the executive and not submitted to the Senate have 
been classified as (1) agreements made pursuant to authority contained in 
acts of Congress, and (2) agreements entered into purely as executive acts 





38 Resolution from the Committee on Commerce, Appendix A, Senate Report 
No. 482, 81st Congress; S. 1814, 79th Congress; S. 11, 80th Congress; S. 12, 81st 
Congress. The Senate bills were identical ones to amend the Civil Aeronautics 
Act of 1938, as amended, to provide “No agreement with any foreign government 
restricting the right of the United States or its nationals to engage in air trans- 
port operations, or generaliy granting to any foreign government or its nationals 
or to any airline representing any foreign government any right or rights to 
operate in air transportation or air commerce other than as a foreign air carrier 
in accordance with the provisions of the Civil Aeronautics Act of 1938, or respect- 
ing the formation of or the participation of the United States in any international 
organization for regulation or control of international aviation or any phases 
thereof, shall be made or entered into by or on behalf of the Government of the 
United States except by treaty.” 

39 52 Stat. 985; 49 U.S.C. 451. 

40 Article by Stephen Latchford, Adviser on Air Law, Aviation Division, 
Department of State, titled “Concerning Acceptance of Aviation Agreements as 
Executive Agreements,” U.S. Government Printing Office, Washington, 1945. 
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without legislative authorization.‘1 One writer says, “In addition to the 
authority of the President under the Constitution to negotiate and sign 
treaties with foreign governments and by and with the advice and consent 
of the Senate to ratify them, the executive is empowered without legislative 
sanction to conclude with foreign governments certain classes of agreements 
which are not classified as treaties in the sense in which that term is used 
in the Constitution. These agreements are concluded by virtue of the 
authority inherent in the chief executive under the Constitution and are 
confined to subject matter within the purview of his constitutional author- 
ity.’’42 


In view of the specific language in the Civil Aeronautics Act of 1938, 
it is submitted that the executive agreements to be examined in this paper 
fall within the classification of those made pursuant to authority contained 
in acts of Congress. 


Doctrine of “Inherent Powers” 


It is significant, however, to note at this juncture that the executive has, 
according to many authorities, the inherent power to enter into executive 
agreements completely exclusive of any prior congressional authorization 
or subsequent congressional ratification. This significant fact should be 
borne in mind throughout any discussion of the scope and legal limits of 
executive agreements under the Civil Aeronautics Act. 


In the present world atmosphere it would seem gratuitous to repeat that 
the United States cannot be left at the untender mercy of an obstructionist 
minority that conceives its interests to be antithetical to that of the remain- 
der of the nation. The United States must remain unshackeled in order to 
shoulder its share of leadership in the world community. Concomitantly, 
its executive officers—charged with the task of negotiating with foreign 
governments—must be permitted a reasonable amount of freedom and flexi- 
bility responsive, of course, to the will of the majority in executing, modify- 
ing and abrogating international agreements.*? “The practices of successive 
administrations, supported by the Congress and by numerous court decisions, 
have for all practical purposes made the Congressional-Executive agreement 
authorized or sanctioned by both houses of Congress interchangeable with 
the agreements ratified under the treaty clause by two-thirds of the Senate.“ 
Presumably also the scope of these agreements 1s similar to that of treaties 
ratified by two-thirds of the Senate. 


Actually there is little difference between an executive agreement and 








41V. Hackworth, Digest of International Law 390 (1940-44). 

42 Ibid, page 402, quoting Under Secretary of State, Joseph Grew. This 
authority, it is submitted, stems from the fact that the chief executive is the 
“. .. sole organ of the nation in its external relations, and its sole representative 
with foreign nations. . . .” (See statement of John Marshall while a member 
of the House of Representatives, 10 Annals of Congress 613 (1800)); from Art. 
2, sec. 1 of the Constitution which says “The executive power shall be vested in a 
President of the United States of America”; from Art. 2, sec. 2, which says 
“The President shall be Commander in Chief of the Army and Navy of the United 
States, ...”; and from Art 2, sec. 3, which says “. . . he shall take care that the 
laws be faithfully executed, .. .” and “. .. he shall receive Ambassadors and 
other public ministers .. .”. 

43 On this subject see generally Dunn, Peaceful Change (1937); Brierly, The 
Law of Nations, 72-77 (4th ed. 1949); and New Fabian Research Bureau, Re- 
vision of Treaties (1932). 

44 Treaties and Congressional-Executive or Presidential Agreements; Inter- 
changeable Instruments of National Policy; I, 54 Yale Law Journal 181, 187. 
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a treaty. The Harvard Research in International Law*® succintly states, 
“The distinction between so-called ‘executive agreements’ and ‘treaties’ is 
purely a constitutional one and has no international significance*® and that 

. there is no rule of international law and no definite usage which deter- 
mines what shall be the essential constituent elements of a ‘treaty’ or which 
lays down any tests or criteria by which a treaty may be distinguished 
from other international instruments such as conventions, protocols, ar- 
rangements, declarations, etc.’’47 


In fact, an executive agreement has been defined as an agreement which 
is made by the President on his own authority and which can be carried out 
by this country without action on the part of the legislative branch of the 
Government.*® The effectiveness of executive agreements concluded under 
the chief executive’s diplomatic and war powers has been acknowledged by 
the Supreme Court in the Pink and Belmont cases.*® 


Examples of Congressional-Executive type agreements may be found 
in the agreements entered into under the Trade Agreements Act of 1934 
and Postal Treaties under the authority of the provisions of postal laws. 
The latter authorized the President to conclude such treaties with foreign 
governments. 


Reliance on Constitutional Provision 


Development of the first Congressional-Executive agreements occurred 
under a Constitutional provision that, at first blush, appears to be applicable 
solely to domestic problems. Article 1, Section 8 authorizes Congress “... 
(7) to establish post offices and post roads... .” In 1792, Congress, under 
the authority of this Constitutional provision, enacted legislation empower- 
ing the Postmaster General to enter into agreements with foreign powers 
for reciprocal mail delivery.5® Numerous similar statutes have been enacted 
in subsequent years and more than 300 postal conventions have been con- 
cluded under their authority.5! Judicial tribunals have held these conven- 
tions to be “part of the law of the land’’5?; similarly, treaties are specifically 
stated to be such by Article VI of the Constitution. 


In the Curtiss-Wright case,5 Congress enacted a joint resolution‘ pro- 
viding, in substance, that if the President found that the prohibition of the 
sale of arms and munitions to countries then engaged in armed conflict in 
the Chaco might contribute to the reestablishment of peace in these coun- 
tries he could make a proclamation to the effect that it would be unlawful 





45 Research in International Law of the Harvard Law School, Law of Treat- 
jes: Draft Convention, with comment (1935) (published as 29 Am. J. Int. L. 
Supp., No. 4). 

46 Jbid., at 697. 

47 Ibid., at 687. 

48 Hearings before the Committee on Commerce, United States Senate, 79th 
Congress, on S. 1814, p. 139. 

49 United States v. Pink, 315 U.S. 203 (1942); United States v. Belmont, 
801 U.S. 324, (1937). 

501 Stat. 236 (1792). 

51 McClure, International Executive Agreements, Columbia University Press, 
p. 6. Apparently only three of these postal conventions have been submitted to 
the Senate. 

52 See Cotzhausen v. Nazro, 107 U.S. 215, 217 (1882); U.S. v. Eighteen 
Packages of Dental Instruments, 222 Fed. 121, 124 (E.D. Pa. 1915). 

58 U.S. v. Curtiss-Wright Export Corp., 299 U.S. 304 (19386). For a more 
recent case echoing this doctrine, see United States v. Boreno, 50 F. Supp. 520 
(D. Md. 1943). 

5448 Stat. 811, c. 365. 
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to sell arms and munitions to those countries. Section 2 of the joint resolu- 
tion provided a penal sanction for the violation of the provisions of the 
resolution. Pursuant to the resolution, the President on May 28, 1934, 
issued a proclamation® finding that the prohibition of sale of the mentioned 
articles to the Chacoan countries would contribute to peace among them, 
admonishing all to abstain from violating the provisions of the joint reso- 
lution, and warning that violation would be rigorously prosecuted. Curtiss- 
Wright Corporation was indicted for conspiring to sell fifteen machine guns 
to one of the Chacoan countries in violation of the joint resolution and the 
proclamation. Curtiss-Wright contended, among other things, that the joint 
resolution effected an invalid delegation of legislative power to the execu- 
tive. The Supreme Court rejected this view®* and significantly held that 
the scope of the delegable Congressional powers in the foreign relations 
field exceeds that in the domestic one.57 


A careful consideration of the extent to which Congressional-Executive 
agreements have become interchangeable with treaties completely refutes 
any suggestion that the executive agreement is confined to matters that are 
minor or unimportant in character.58 In fact, since the early part of the 
nineteenth century executive agreements have been used more and more. 
The trend has been to use them in the place of treaties wherever possible.5® 
And, most significantly, executive agreements have been used interchange- 
ably with treaties as a means of concluding negotiations with foreign 
nations for the settlement of commercial and industrial problems from the 
very beginning of the Republic.°° Excepting only the Pan-American Con- 
vention of 19286! international air transportation matters have been con- 





55 48 Stat. 1744. 

56 U.S. v. Curtiss-Wright Export Corp., 299 U.S. 304, 315-29 (1936). 

57 “The two classes of powers [those in respect of foreign or external affairs 
and those in respect of domestic or internal affairs] are different both in respect 
of their origin and their nature. The broad statement that the federal govern- 
ment can exercise no powers except those specifically enumerated in the Consti- 
tution, and such implied powers as are necessary and proper to carry into effect 
the enumerated powers, is categorically true only in respect of our internal 
affairs ...”, Ibid. at 315-6. “. .. [legislative] participation in the exercise of the 
power [over external affairs] is significantly limited. In this vast external realm, 
with its important, complicated, delicate and manifold problems, the President 
alone has the power to speak or listen as a representative of the nation... .”, 
Ibid. at 319. “It is important to bear in mind that we are here dealing not alone 
with an authority vested in the President by an exertion of legislative power, but 
with such an authority plus the very delicate plenary and exclusive power of the 
President as the sole organ of the federal government in the field of international 
relations—. . .”, Ibid. at 319-20. 


58 For an elaboration of contra doctrines see Borchard, Against the Proposed 
Amendment as to the Ratification of Treaties (1944) 30 A.B.A.J. 608, 609, n. 12; 
Borchard, Shall the Executive Agreement Replace the Treatv? (1944), 53 Yale 
Law Journal 664; and Borchard, The Two-thirds Rule as to Treaties: A Change 
Opposed (1945) 3 Econ. Council Papers No. 8, p. 7. 

59 McClure, International Executive Agreements, Columbia University Press, 
p. 4 “During the first fifty years of government under the Constitution the Presi- 
dent is known to have entered into some 27 international acts without invoking 
the consent of the Senate, while 60 became law as treaties; for the second half 
century the figures appear to be 238 executive agreements and 215 treaties; and 
for the third similar period, 917 executive agreements and 524 treaties.” 

60 In 1939 Asst. Secretary of State Sayre compiled a list of 81 executive 
agreements dealing with commercial matters. All but 15 had been negotiated 
before 1933. The list did not include agreements negotiated under the 1934 
Trade Agreements Act. Sayre, The Constitutionality of the Trade Agreements 
Act, 39 Col. L. Rev. 751, 770-5 (1939). 

61U.S. Treaty Ser., No. 840 (1928). This convention had the advice and 
consent of the Senate prior to ratification. 
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sistently negotiated by the United States solely by means of bilateral agree- 
ments with individual foreign nations. In various instances these agree- 
ments have provided for issuance of airmen and air worthiness certificates, 
division of routes, mutual landing privileges, and right of passage in com- 
mercial flights.® 


The United States has adhered to two international tele-communication 
conventions.*3 But it has entered into a large number of similar arrange- 
ments by means of bilateral executive agreements concluded with individual 
foreign nations; these were concluded without the authority of any specific 
legislation.*4 Other matters which have been concluded by executive agree- 
ments are those relating to international financial and war debt agree- 
ments.®° The wide range is obvious; indeed, it is so great that “. . . it seems 
reasonable to conclude that there is no apparent reason why the use of such 
agreements should not be extended to any other matter not yet encompassed 
that may approximately be the subject of inter-governmental arrange- 
ments.’®6 In fact, there is some judicial authority for the position that 
Congress cannot now restrict the power of the executive to enter into execu- 
tive agreements either under congressional authorization or by virtue of 
his constitutional prerogatives. In Myers v. U.S.®% the Supreme Court sus- 
tained the proposition that when “long practice” has confirmed the propriety 
of the executive, alone, exercising control in a given situation, although 
Constitutional language could be interpreted to give Congress an equal 
voice, the latter would not be permitted to restrict the executive’s action by 
legislation. 


Effect and Duration 


There has been a proliferation of remarks by scholars and statesmen 
concerning the limited effect and uncertain duration of executive agree- 
ments. Though these remarks are abstract and more often than not un- 
substantiated, they have cast doubt upon the efficacy of executive agreements. 
Even prior to the Curtiss-Wright, Belmont and Pink cases®® there were 
numerous decisions which upheld the validity and force of executive agree- 





62 See e.g., U.S. Exec. Agreem’t Ser. Nos. 24 (1931), 38 (1932), 47 (1933), 
50 (1933), 54 (1933), 58 (1934), 76 (1935), 110 (1937), 129 (1938), 143 (1939), 
152 (1939), 153 (1939), 159 (1939), 166 (1939), 186 (1940). 

63 The Washington Convention of 1927, 4 Malloy Treaties at 5031 and the 
Madrid Convention of 1932, 4 ibid at 5379. These conventions received Senate 
approval. 

64 See e.g., U.S. Exec. Agreem’t Ser. Nos. 34 (1932), 62 (1934), 66 (1934), 
72 (1934), 109 (1937), 186 (1938). For earlier examples, see 3 Malloy Treaties 
at 2707, 2768. 

65 See Schuman, Int’l. Politics, 1941 Ed. (452-6); 3 Malloy Treaties at 2601; 
4 ibid. at 4213; 47 Stat. 3 (1931); Myers and Newton, The Hoover Administra- 
tion (1936) c. 6; and other citations set out in 54 Yale L.J. 279, Footnotes 138- 
166. 

6654 Yale L.J. 282, supra, note 19. 

67 272 U.S. 52 (1926). The nub of the case is well stated in 54 Yale L.J. 
295, footnote 18. “The question involved was whether the President had the 
exclusive power of removing executive officers of the United States. Since Art. 
II, Sec. 2 of the Constitution empowered the President to appoint officials only 
‘by and with the advice and consent of the Senate’ or, in the case of minor offi- 
cials, pursuant to statute, it would seem logical to assume that Congress could 
impose conditions on the exercise of the removal power. However, usage and 
the importance of preserving the President’s control of the executive depart- 
ments were held to preclude congressional control of removals. The doctrine of 
the Myers case was not overruled in Humphrey’s Executor v. U.S., 295 U.S. 602 
(1935) which merely held the President’s removal power was limited in the case 
of members of independent regulatory commissions with quasi-judicial functions.” 


68 Supra, notes 28 and 31. 
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ments under domestic law.®® In fact it has been said there is “no instance 
known where executive agreement had been judicially declared to be invalid 
or go beyond the constitutional authority of the executive.’?® In both the 
Belmont and Pink cases, the Supreme Court took the position that interna- 
tional agreements concluded by the executive by virtue of the constitutional 
power were predominant over state laws and judicial decisions and bound 
all courts under the supremacy clause, in the same way as treaties. Missouri 
v. Holland” is generally conceded to be the leading authority for the propo- 
sition that a treaty is superior to the state law. The Belmont and Pink 
doctrine is an extension of that contained in Missouri v. Holland so that 
presidential agreements are covered. It is submitted that the language is 
sufficiently broad to include Congressional-Executive agreements.7? 


On several occasions, the Supreme Court has held that where there is a 
conflict between provisions of a treaty and those of a statute, the document 
that has most recently come into force will govern.7® As has been pointed 
out previously, Congressional-Executive agreements are part of the “law 
of the land.”74 Hence, such an agreement would supercede an earlier treaty 
if provisions of the two were in conflict. 


The Harvard Research Draft of the Law of Treaties states that “for 
purposes of international law [executive agreements] are not to be dis- 
tinguished from treaties.”7> It is the opinion of many publicists that even 
unwritten agreements are enforceable if the agents who entered into the 
obligations were authorized to do so by their respective nations and if the 
requisite intent to make the agreements binding, was present.7@ 


Great difficulty has often been encountered in determining the duration 








69 Mississippi v. Johnson, 4 Wall. 475 (U.S. 1866); Texas v. White, 7 Wall. 
700 (U.S. 1868); Hawaii v. Mankichi, 190 U.S. 197 (1903); Field v. Clark, 148 
U.S. 649 (1892); B. Altman & Co. v. U.S., 224 U.S. 583, 601 (1912); Cotzhausen 
v. Nazro and U.S. v. Eighteen Packages of Dental Instruments, supra, Note 30. 

70 Catudal Executive Agreements: A Supplement to the Treaty-Making 
Procedure 10 Geo. Wash. L. Rev. 653 (1942). 

71 252 U.S. 416 (1920). The United States entered into a treaty with Great 
Britain providing for the protection of migratory birds. Opponents of the treaty 
vigorously contended that the provisions of the X Amendment taken in conjune- 
tion with the current interpretation of the commerce clause, reserved regulation 
of the subject matter exclusively to the States. The Supreme Court sustained 
the validity of the treaty. 

72In U.S. v. Belmont, 301 U.S. 324, 331-2 (1937) the Supreme Court, Mr. 
Justice Sutherland speaking, says “In respect of all international negotiations 
and compacts, and in respect of our foreign relations generally, state lines dis- 
appear. ... Within the field of its powers, whatever the United States rightfully 
undertakes, it necessarily has warrant to consummate. And when Judicial au- 
thority is invoked in aid of such consummation, state constitutions, state laws, 
and state policies are irrelevant to the inquiry and decision ...”. Cf. the lan- 
guage of Mr. Justice Douglas in the Pink Case, 315 U.S. 203, 230 (1942): “All 
constitutional acts of power, whether in the executive or in the judicial depart- 
ment, have as much legal validity and obligation, as if they proceed from the 
legislature, . 

73 Alvarez y Sanchez v. US., 216 U.S. 167 (1910); The Chinese Exclusion 
case, Chae Chan Ping v. U.S. 130 U.S. 581 (1889); The Head Money cases, Edye 
v. Robertson 112 U.S. 580 (1884). 

74 Supra, p. 13 and note 52. 

7529 Am. J. Int. L. Supp., No. 4 pps. 667 and 686. See note 20, supra. To 
the same effect, Briggs, The Law of Nations 839 (2d Ed. 1952); Hyde Constitu- 
tional Procedures for International Agreements by the United States 31 Proc. 
Am. Soc. Int. L. 45 (1937); 1 Oppenheim, International Law 707-8 (5th Ed. 
Lauterpacht 1937). 

76 Research in International Law of the Harvard Law School, etc., 29 Am. 
J. Int. L. Supp. No. 4, 728-32. Difficulty of proof of provisions should cause a 
nation to rigidly proscribe the use of unwritten agreements. 
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of an executive agreement. In considering this factor one should remember 
that treaties and executive agreements possess a dual status. They are 
(1) part of the law of the United States and (2) intergovernmental con- 
tracts.77 Additionally, it is erroneous to believe that treaties and executive 
agreements have any particular claim to a special kind of permancy. They 
always have echoed—and presumably will continue to echo—the ebb and 
flow of international power relations. 


There are six ways in which the domestic impact of treaties as the “law 
of the land’”’ may be rendered of no effect. First, and perhaps most obvious, 
conflicting terms or an express provision for repeal in a later treaty renders 
a prior one negatory.78 Second, a later executive agreement will supercede 
an earlier treaty.7® Third, a joint resolution or similar congressional en- 
actment may conclude a treaty if the latter is clearly denounced.* Fourth, 
as a corollary to the first method, a treaty may be terminated obliquely by 
the passage of inconsistent or conflicting legislation.*! Fifth, if Congress 
fails to pass legislation necessary to implement the treaty or refuses to 
appropriate funds needed to assure its efficacy the treaty is of no practical 
effect.82 Sixth, a treaty may be terminated by the executive denouncing it, 
either after Congress has authorized such a step or even in the absence of 
congressional authorization.“ An executive agreement entered into under 
authorization of legislation may be terminated by any of these methods and, 
according to respectable authority, by the repeal of the legislation as well.® 


In the absence of some specific provision in the executive agreement 
providing for termination of it, its termination, insofar as its international 
effects are concerned, could be lawfully accomplished only by agreement. 
Any other method, it is submitted, would be a breach of the law of nations. 


Abiding By Agreements 


The chief factor persuading a nation to live up to one of its agreements 
is the very realistic and practical one implicit in the belief that if it does 








238, 247 (1889); Matthews American Foreign Relations c. 27 (1928). 

781 Malloy Treaties, Conventions, International Acts, Protocols and A 
ments between the United States of America and other Powers, 782; 2 ibid. 1710; 
5 Moore, A Digest of International Law 363-4. 

791 Malloy Treaties, etc., 854; Wilson, Handbook of International Law 226, 
n. 55 (1939 Ed.). 

80 See 5 Moore, International Arbitrations 4429-32 (1898). 

81 See e.g., The Cherokee Tobacco, 11 Wall., 616, 621 (U.S. 1870); U.S. v. 
eeeeney, 104 U.S. 621, 623 (1881); Pigeon River Co. v. Cox, 291 U.S. 138 
(1933). 

82 See Corwin, The President: Office and Powers (2d rev. ed. 1941). 

88 This was done during the administrations of Presidents Madison (2 U.S. 
Dept. of State. Papers relating to the Foreign Relations of the United States 
722 (1873)), Grant (7 Richardson, Messages and Papers of the Presidents 371-3, 
414-6 (1789-1897)), McKinley (U.S. Dept. of State. Papers relating to the 
Foreign Relations of the United States 754-7 (1899), and Taft (Jbid., 695-9 
(1911), and Taft Our Chief Magistrate and His Powers 116-7 (1925)). 

84 V,. Hackworth, Digest of International Law, 429-30; see also U.S. Dept. 
of State. Papers Relating to the Foreign Relations of the United States, 77-81 
(1894). But for a contrary viewpoint held now by the Department of State, see 
Hearings Before the Committee on Commerce, U.S. Senate, 79th Congress, on 
S, 1814, pp. 133 and 153. The Department of State now takes the position that 
executive agreements entered into under authority of congressional enactment 
would not fall merely because that congressional enactment was repealed. By 
implication, if not by direct statement, the Department’s position now is that it 
would take special legislation specifically repealing the executive agreement in 
addition to the legislation repealing the congressional enactment under which 
the executive agreement was executed. 











364 JOURNAL OF AIR LAW AND COMMERCE 


not do so, other nations will feel free to ignore obligations under interna- 
tional agreements to the possible detriment of all. What the late Justice 
Cardozo often described as the “tyranny of labels’? should not be the de- 
cisive force that impels adherence to agreements; nations should just as 
readily live up to an agreement if it is labeled “executive agreement” ag 
if it is more formally called “treaty.” Diplomatic history gives credence 
to the belief that many executive agreements entered into by the United 
States have been adhered to for substantial periods of time. That standard 
of fair dealing that should prevail among enlightened nations in a close- 
knit world suggests that when it is necessary for a nation to end an execu- 
tive agreement prior to its agreed upon termination date, the contracting 
nations should utilize a negotiation procedure. 


It should be borne in mind that the passage of conflicting legislation by 
a nation does not conclude the international obligations imposed by an 
executive agreement or treaty even though the instrument is thereby sup- 
planted municipally. A contrary viewpoint can only be said to ignore a 
breach of international law. 


It is submitted that, in the absence of a specific provision in the inter- 
national compact, there is no difference in duration between a treaty and an 
executive agreement. 


In sumary, it is the position of this inquiry—not a novel one, it is sub- 
mitted—that there is no important difference, under the Constitution of the 
United States or in the diplomatic procedures of our government, between 
a treaty and an executive agreement other than the process and authority 
by which the consent of the United States to ratification is obtained. To 
put it another way, those agreements between the United States and other 
governments that are brought into force in accordance with a congressional 
authorization or which are subsequently sanctioned by Congress, have the 
same legal and practical consequences, not only under the domestic law of 
the United States but under international law as well, as treaties consented 
to by a two-thirds vote of the Senate. 


EARL SNYDER* 





INTEGRATION OF SENORITY SYSTEMS AS A 
CONDITION FOR AIRLINE MERGERS 


N July, 1950, with the approval of the President of the United States,1 

the Civil Aeronautics Board in the North Atlantic Route Transfer Case 
approved the merger of the Pan American World Airways, Inc. (PAA) and 
the American Overseas Airlines (AOA).? The order included a temporary 
provision that no employee of PAA or AOA be discharged without cause. 
On September 22, 1950, this provision was amended to read that for two 
years PAA was to reimburse all employees who lost their jobs, had their 
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152 Stat. 1014 (1938), 49 U.S.C. 8601 (1946). 

211 C.A.B. 676 (1950). 

3 Id at 680. 
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salaries reduced, or suffered other monetary loss because of the merger.‘ 
However, the question of the seniority rights of the employees of AOA who 
were taken over by PAA was left to negotiation or arbitration between the 
various employee groups and PAA. Some classes of employees settled their 
differences by negotiation, while others did so by arbitration.5 But the 
flight engineers were unable to reach an agreement. The engineers of PAA 
insisted that the former AOA employees be placed at the bottom of the 
seniority list, while the AOA engineers demanded full credit for the time 
spent with AOA. When the flight engineers would not agree to arbitration, 
the Civil Aeronautics Board reopened the case and ordered that length of 
service with AOA be accorded full recognition in the seniority system of 
PAA.® The PAA flight engineers appealed the order, but it was affirmed by 
the Court of Appeals in Kent v. Civil Aeronautics Board.* 


The authority of the Civil Aeronautics Board to impose employment con- 
ditions on a merger, consolidation, or acquisition is not expressly provided 
for in the Civil Aeronautics Act. However, section 401 (i) of the Act em- 
powers the Board to transfer a certificate from one carrier to another if such 
transfer is consistent with the public interest.’ Section 408 (b) of the Act 
gives the Board the authority to approve a merger, consolidation, or acquisi- 
tion “upon such terms and conditions as it shall find to be just and reason- 
able and with such modifications as it may prescribe.’”’® The Board’s authority 
to impose conditions is also indicated in section 205 (a), which empowers 
the Board to perform such acts, and to issue and amend such orders, as it 
deems necessary to carry out the provisions of the Civil Aeronautics Act 
and to exercise its powers and duties thereunder.!° In section 2 of the Act 
the Congressional declaration of policy appears which should also be con- 
sidered in determining the extent of the authority of the Board to impose 
conditions. That section provides that the Civil Aeronautics Board shall 
exercise its powers and duties towards the “encouragement and development 
of an air-transportation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United States, of the 
Postal Service, and of the national defense;” towards fostering sound 
economic conditions in the transport industry, and towards promoting 
adequate, economical, and efficient service.!! It appears that the public in- 
terest in this industry will be well served so long as the conditions imposed 
tend to promote a faster, safer, and more economical air transport service, 
by minimizing labor disputes growing out of mergers and by a just and 
reasonable treatment of the employees. 


A further indication of the power of the CAB to impose conditions on a 
merger is the use made of section 5 (4) (b) of the Interstate Commerce 
Act of 1933.12 That section authorizes the Interstate Commerce Commission 





4 North Atlantic Route Transfer Case, 12 C.A.B. 124 (1950), as modified by 
12 C.A.B. 140 (1950); See note 64 Harv. L. Rev. 664 (1951). 

5 O’Donnell v. Pan American World Airways, Inc., 200 F. 2d 929 (2d Cir. 
1953) ; See note 65 Harv. L. Rev. 1059 (1952). 

6 North Atlantic Route Transfer Case, 1A CCH AVIATION LAW REP. {21,432 
(1951). 
7204 F. 2d 263 (2d Cir. 1953). The court held that the CAB has statutory 
authority to impose such terms and conditions upon a merger as it finds necessary 
in the public interest and that an order dealing with seniority was such an in- 
terest. 

8 52 Stat. 987 (1938), 49 U.S.C. §481 (1946). 

®52 STAT. 1001 (1938), 49 U.S.C. §488 (b) (1946). 

1052 Stat. 984 (1938), 49 U.S.C. §423 (1946). 
11 §2 Stat. 980 (1938), 49 U.S.C. §402 (1946). 
12 48 STaT. 217 (1933), 49 U.S.C. §5 (4) (b) (1940). 
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to approve railroad consolidation “upon terms and conditions . . . found to 
be just and reasonable.!3 The ICC has repeatedly used this authority to ap- 
prove the merger of railways on condition that adversely affected employees 
would be compensated, and the imposition of these conditions have been 
upheld by the United States Supreme Court.!4 In 1940, Congress amended 
section 5 (4) (b) by requiring the ICC to include in its orders of approval 
of mergers provisions safeguarding the rights of employees so that they 
would not be in a “worse” condition after the consolidation.15 In 1943 Con- 
gress imposed a similar mandatory provision in the telegraph industry 
mergers.!® Since 408 (b) of the Civil Aeronautics Act is worded substan- 
tially the same as was section 5 (4) (b) of the Interstate Commerce Act, 
and has been interpreted as the CAB interprets the Civil Aeronautics Act, 
it would appear that the CAB has the authority to impose employment con- 
ditions on its approval of mergers. Furthermore, Congress has recognized 
the similarity of the labor problems in these two forms of transportation by 
specifically making the Railway Labor Act applicable to air carriers.!7 


Finally, as stated in United Western, Acquisition Air Carrier Property :18 


“The short answer to any challenge to the Board’s power to impose 
conditions in a certificate transfer case is that by imposing conditions, 
the Board finds that without the conditions the transfer is not consistent 
with the public interest and should be disapproved. Hence, any imposition 
of conditions does no more than give the parties to a certificate transfer 
an opportunity to modify the basis of their transaction and thereby 
avoid the order of disapproval which the Board would otherwise be com- 
pelled to issue.’”19 


The conditions imposed by the Civil Aeronautics Board included com- 
pensation for (a) loss of salary attributable to furlough, termination of 
employment, or reduction to a lower paying position resulting from the 
merger; (b) moving expenses incurred as a result of being forced to accept 
a position in a different locality; and (c) an amount equal to the difference 
between the fair value of property and the price received for the property 
in a forced sale made necessary by a transfer.2° These protective provisions 
were designed to promote labor peace in air transportation in accordance 
with the objectives of section 2 of the Act,?! just as the conditions imposed 
by the ICC were designed to promote labor peace in rail transportation. 


The PAA flight engineers, however, contended that the integration of the 
AOA seniority list with that of PAA is not the type of protective condition 
which the Board is empowered to make. Certainly it is not the same as re- 
quiring compensation for salary losses and other expenses caused by the 
merger. But if the PAA and AOA flight engineers cannot agree success- 
fully, and refuse to arbitrate, then labor peace is broken and air passenger 





13 Ibid. 

14 United States v. Lowden, 308 U.S. 225 (1939); Interstate Commerce Com- 
mission v. Railway Labor Executives Association, 315 U.S. 373 (1942); Railway 
Labor Executives Association v. United States, 339 U.S. 1942 (1950). 

1554 Stat. 906 (1940), 49 U.S.C. §5 (2) (f) (1946). 

1657 Stat. 8 (1943), 47 U.S.C. §222 (f) (1946). 

1749 Stat. 1189 (1986), 45 U.S.C.A. § (1943). For the view that the two 
methods of transportation are not really comparable, see note 64 Harv. L. REv. 
664 (1951). 

1811 C.A.B. 701 (1950). 

19 Jd. at 707. 

20 United-Western, Acquisition Air Carrier Property, supra note 18; Braniff- 
Mid Continent Merger Case, 1A CCH AVIATION LAw REP. {21,490 (1952); Delta- 
Chicago & Southern Merger Case, 1A CCH AVIATION LAW REP. 921,557 (1952); 
West Coast-Empire Merger Case, 1A CCH AVIATION Law Rep. 21,508 (1952). 


21 See note 11 supra. 
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and freight service may be impaired. Such impairment is certainly not in 
the public interest, and therefore cannot be tolerated by the Board. 


It has been suggested that the CAB could have required that PAA com- 
pensate the AOA flight engineers for any loss resulting from reduction or 
loss of their seniority rights rather than requiring an integration of sen- 
iority systems.22 Before that could be done however, some very difficult 
questions would have to be answered. For example: (a) Will a loss occur, 
and if so, what will be the nature and extent of the loss? (b) To what extent, 
if any, will merger hinder or aid promotion and pay increases? (c) Will 
greater or less job security result from the merger? (d) If no loss can be 
shown at the time of the merger, is it possible that there will be a future 
loss? (e) Can these and other losses and gains be translated into dollar and 
cent values? It thus would appear that the amount that PAA would be 
obligated to pay would be next to impossible to compute. Furthermore, since 
the situation can be resolved by the integration of the two seniority lists, 
such compensation payments would seem to be an unnecessary burden on the 
airlines, especially since section 2 of the Act provides for the fostering of a 
sound economic condition in the transport industry. 


It has also been suggested that the imposing of a permanent seniority 
list would be inconsistent with the theory of voluntary settlement of dis- 
putes embodied in the Railway Labor Act.?3 This theory however, would 
logically imply that the Board should impose no conditions whatsoever on 
behalf of the employees in companies being merged. If the Board adopted 
this position, it would not fulfill its duties as outlined in sections 2, 401 (i), 
and 408 (b) of the Act.?4 


Furthermore, while it is apparently true that the ICC has never imposed 
any seniority integration system on a merger or consolidation, it does not 
follow that the CAB should refuse to do so. The positions of the unions in 
the respective transportation systems are quite different. When the railroad 
consolidations and mergers began in the 1930’s, the railway unions were 
powerful and centralized organizations which represented the same trade or 
craft throughout the industry.25 This meant that the seniority problems 
could be and were settled by the Railway Brotherhoods themselves, and the 
services of the Commission were not required.2® In air transportation, on 
the other hand, the same trade or craft may be represented by a number of 
different unions, each competing with the other for members. These rival > 
unions find it difficult to settle their differences. Furthermore, if a trade is 
represented entirely by one union, that organization is unwilling to impose 
a settlement which will antagonize a single group of employees within the 
trade to the point where they may decide to join a rival union.2? Thus, as 
in the instant case, the settlement of seniority problems in the air trans- 
portation industry is an extremely difficult one requiring, in most cases, 
some sort of Board action. 


Finally, it is not altogether clear that the Board’s action was incon- 
sistent with the theory of the Railway Labor Act.?8 It is true that the serv- 





2265 Harv. L. Rev. 1059 (1952). This solution would be even less satisfac- 
tory in the railroad industry where, unlike the air carriers, their main considera- 
tion for merging is for economic reasons. 

23 Tbid.; 49 STAT. 1189 (1936), 45 U.S.C.A. 181 (1943). 

24 These duties are outlined in text, supra. 

25 North Atlantic Route Transfer Case, 12 C.A.B. 124 (1950). 

26 But see Commercial Telegrapher’s Union v. Western Union Tel. Co., 53 F. 
Supp. 90 (D, D.C. 1943). 
27 See note 22 supra. 
28 See note 23 supra. 
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ices of the various mediation boards set up to handle disputes were not 
utilized, but the Railway Labor Act provides for the use of these Boards in 
a dispute arising between employees and the carriers. The act makes no men- 
tion of a dispute between two groups of employees. Furthermore, the “spirit” 
of the Railway Labor Act, that is, voluntary settlement of disputes, was 
carried out. The Civil Aeronautics Board used its power to condition mergers 
only when negotiation and arbitration failed to effect a settlement.?9 In 
September, 1950, when the merger was first approved,®° the Board in dis- 
cussing the seniority question stated: 
“It is clear to us that we should not undertake to determine the precise 

manner in which the individual seniority lists for various categories 

of employees should be merged, or other provisions made for the deter- 

mination of seniority. Such a determination is dependent upon so many 

factors, and is of such a detailed nature that it would not be practical 

for an administrative agency such as the Board to undertake the task. 

It would therefore be more desirable that the task be accomplished by 

those most directly concerned, the company and the employee groups. 

It is a matter which lends itself directly to voluntary agreement by 

negotiation and, failing that, to arbitration. We are therefore providing 

for such a method of determination here.”31 
When a voluntary system was not concluded, a temporary system was 
imposed in the hope that the problem would be settled without the Board’s 


determination.3? The Board stated: 
“We propose therefore, to give the employee groups concerned and 
Pan American one last opportunity to arrive at a resolution of the sen- 
iority issue by agreement or by arbitration. If within 30 days, the parties 
have not arrived either at an agreement or at an agreement to arbitrate, 
we will assign this case for further hearing, and settle the issue... as 
we find to be just and reasonable and in the public interest.’’33 


The Civil Aeronautics Board has carried out this policy in the other merger 
cases it handled.34 


A further argument against the imposition of a seniority system by the 
CAB is that such a condition may force the airlines to adopt a system in- 
consistent with the one which they contracted for with their employees. 
This was the situation in the instant case, and the flight engineers of PAA 
claimed that CAB could not compel PAA to breach its contract with them. 





29 See note 6 supra. 

30 See note 25 supra. 

31 Note 25 supra at 130. 

32 North Atlantic Route Transfer Case, 12 C.A.B. 422 (1951). 

33 Jd. at 428. 

34In some cases the Board has refused to impose conditions of any sort on 
the ground that they were not shown to be necessary: Capital Airlines, Inc.- 
National Airlines. Inc., 1A CCH AviaTION LAw Rep. 921,162 (1949); Southwest 
Renewal-United Suspension Case, 1A CCH AVIATION LAW REP. 121,450 (1952). 
In other cases broad conditions were imposed and the details left to be worked 
out by arbitration: United-Western Acquisition Air Carrier Property, supra 
note 18. In still other cases detailed conditions were imposed with the under- 
standing that they were subject to revision if the parties reached an understand- 
ing or agreement by negotiation or arbitration: West Coast-Empire Merger Case, 
supra note 20; Delta-Chicago & Southern Merger Case, supra note 20. Finally, 
in Braniff/Mid-Continent Merger Case, supra note 20 as affirmed in 1A CCH 
AVIATION LAW REP. 921,572 (1953), the Board ordered negotiation, and failing 
that, arbitration. In the instant case, arbitration was not insisted because the 
breakdown in negotiations led the Board to believe that the public interest de- 
manded a seniority integration system which would be fair to all employees and 
that labor difficulties in connection with a merger might deter future desirable 


mergers. 
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Even if such a contractual provision does exist,?5 the Civil Aeronautics Board 
is authorized by Congress to impose any reasonable and just conditions by 
reasons of sections 2, 401 (i), and 408 (b) of the Act, and the Supreme 
Court has held that a private contract must yield to the paramount powers 
of a governmental agency in order that the latter may perform its duties 
under the statute creating it.%® 


Further, while the k'ederal Constitution provides that no state shall pass 
any law impairing the obligation of contracts,37 the Constitution does not 
forbid Congress, when acting within the scope of its powers, to enact laws 
the effect of which may operate to impair the obligation of contracts.38 
Hence, the obligation of private contracts for the payment of money is sub- 
ject to the exercise of the power vested in Congress over the monetary sys- 
tem.°° Congress also has power to invalidate the provisions of a private 
contract calling for the payment of gold coin,#® dealing with public lands 
and Indian Territories,*! and contracts affected by bankruptcy proceedings.*? 


Also, the resulting impairment to the obligations of a contract does not 
violate the “due process” clause of the Fifth Amendment.** In the words of 
Chief Justice Hughes: 


“Contracts, however express, cannot fetter the constitutional authority 
of the Congress. Contracts may create rights of property, but when 
contracts deal with a subject matter which lies within the control of 
Congress, they have a congenital infirmity. Parties cannot remove their 
transactions from the reach of dominant constitutional power by making 
contracts about them.’’44 


In addition, it is well established that the power to regulate commerce 
among the states and with foreign states is complete in itself, and is un- 
restricted except by the limitations upon its authority to be found in the 
Constitution.45 That Pan American Airlines is engaged in interstate com- 
merce is beyond question. And, as was stated by the Supreme Court in 
Addyston Pipe & Steel Co. v. United States :48 





35In North Atlantic Route Transfer Case, supra note 25, the Board outlined 
its belief that such a provision in the contract did not exist. In Kent v. C.A.B., 
supra note 7, the court bypassed that question, basing its decision on the fact 
that even if the provision were in the contract, the result would still have been - 
the same. 

36 National Licorice Co. v. National Lab. Rel. Board, 309 U.S. 350 (1939); 
Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275 (1945); National 
Broadcasting Co. v. United States, 319 U.S. 190 (1942); J. I. Case Co. v. N.L.R.B., 
321 U.S. 332 (1944). 

37 U.S. Const. ArT. 1 §10. 

88 New York v. United States, 257 U.S. 591 (1922); Norman v. Baltimore 
& O. R. Co., 294 U.S. 240 (1935); Continental Ill. Nat. Bank & T. Co. v. Chicago 
R. I. & P. R. Co., 294 U.S. 648 (1934); Louisville & Nashville R. R. v. Mottley, 
219 U.S. 467 (1910). 

39 Legal Tender Cases, 12 Wall. 457 (U.S. 1870). 

40 Norman v. Baltimore & O. R. Co., supra note 38. 

41 Egan v. McDonald, 246 U.S. 227 (1918). 

42 Continental Ill. Nat. Bank & T. Co. v. Chicago R. I. & P. R. Co., supra 
note 38. 

48 Hepburn v. Griswold, 75 U.S. 603 (1869); Adkins v. Children’s Hospital, 
261 U.S. 525 (1923); Louisville J. Bank v. United States, 298 U.S. 38 (1936). 

44 Norman v. Baltimore & O. R. Co., supra note 38. 

45 Gibbons v. Ogden, 9 Wheat. 1. (U.S. 1824); Brown v. Maryland, 12 Wheat. 
419 (U.S. 1827); Addyston Pipe & Steel Co. v. United States, 175 U.S. 211 (1899); 
Atlantic Coast Line R. Co. v. Riverside Mills, 219 U.S. (1911). 

46175 U.S. 211 (1899). 
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“Anything which obstructs and thus regulates that commerce which 
is carried on among the states, whether it is state legislation or private 
contracts between individuals or corporations, should be subject to the 
power of Congress in the regulation of that commerce.’’4? 


Thus the CAB, a creation of Congress, has the authority to impose con- 
ditions upon a merger, even if the conditions will force the airlines to 
breach its contracts with its employees.*§ 


In conclusion, it appears that the Civil Aeronautics Board in integrating 
the two seniority systems, acted not only within its powers, but also within 
the “spirit” of the Act. The Board had the alternative of either refusing to 
act on the problem, or of directing Pan American to integrate former AOA 
employees in what appears to be a fair and equitable system. If the Board 
had adopted the former course, then the possibility of labor peace being 
broken and air passenger and freight service being impaired was enhanced. 
Furthermore, continued instability resulting from a lack of settlement of 
this problem would not only affect PAA, but also discourage other potential 
mergers within the industry, which mergers might well promote the public 
interest in better transportation. 





47 Id. at 230. 

48It is apparent that the constitutionality of the Civil Aeronautics Board 
and the regulations issued thereunder must depend upon the existence of a para- 
mount constitutional power residing in Congress. Those powers of Congress are 
as follows: (a) The power to provide for the common Defense and general Wel- 
fare of the United States, (b) the power to regulate commerce with foreign 
nations and among the several states, (c) To establish Post Offices and post 
roads, and (d) the power to make all laws which shall be necessary and proper 
for carrying into execution the enumerated powers. U.S. Const. ArT. 1. §8. 

















DIGEST OF RECENT U.S. CASES 


CONSTITUTIONALITY OF NEW JERSEY ABSOLUTE 
LIABILITY STATUTE 


Prentiss v. National Airlines 
Gizzi v. American Airlines 


112 F. Supp, 306 (D.C. N.J. May 13, 1953) 


The question presented is the constitutionality of a New Jersey statute 
which imposes absolute liability upon the owner of aircraft for injuries to 
persons or property “ ‘caused by ascent, descent, or flight of the aircraft... 
whether such owner was negligent or not, unless the injury is caused in 
whole or in part by the negligence of the person injured, or of the owner or 
bailee of the property injured.’” [p. 308, citing N.J.S. c. 237, §1 (1946) ] It 
was argued on behalf of the airlines that making owners absolutely liable 
for damage caused by their aircraft, in effect, takes their property without 
due process of law. 


The district court points out that the underlying purpose of the statute 
“was to place the cost of the damage of the enterprise upon the industry 
itself ... rather than upon a completely innocent third party .. .” [p. 310] 
This liability applies only “ ‘to persons or property on the land or water 
beneath,’ ”’ not airline passengers, and “is recognized today as due process 
of law.” [p. 310, citing Crowell v. Benson, 285 U.S. 22 (1932), and City of 
Chicago v. Sturgis, 222 U.S. 313 (1911)] The court indicates that New 
Jersey was justified in imposing absolute liability upon the airlines because 
of their “ultrahazardous” operations and because of the difficulty a plaintiff 
would have in showing the cause of an airplane crash and thus proving 
negligence on the part of the airline. [Citing E. C. SWEENEY, IS SPECIAL 
AVIATION LIABILITY ESSENTIAL?, 19 J.A.L. & C. 166, 167 (1952) ] 


The court also rejects the contention that this statute in any way con- 
stitutes an invalid restraint upon interstate commerce; its effect, says the 
court, “is indirect and casual.” [p. 314] 


GOVERNMENT GRANTED TAXI MONOPOLY AT 
ALASKA AIRPORT 


Patton v. Administrator of Civil Aeronautics, 
112 F. Supp. 817 (D.C. Alaska June 17, 1953) 


Plaintiff, operator of a bus service for tourists who come to Alaska, 
sought to enjoin the enforcement of a regulation issued by the Administra- 
tor of Civil Aeronautics, which regulation gave the Yellow Cab Company 
the exclusive right to pick-up passengers at the Fairbanks International 
Airport. Plaintiff contends that this regulation creates a monopoly for the 
Cab Company and violates Section 1 of the 14th Amendment of the United 
States Constitution. 


The district court granted the Administrator’s motion to dismiss the 
petition for want of jurisdiction, because the Administrator, said the court, 
did not exceed his authority in issuing this regulation. The monopoly created 
here is legal, and Section 1 of the 14th Amendment is no bar to the exercise 
of the rule-making power delegated by Congress in regard to property 
belonging to the United States. 
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CAB ORDER PLACING LIMITATIONS UPON DISMISSAL 
ALLOWANCES AND SETTING UP ARBITRATION 
PROCEDURE 


Danielson v. CAB, 
204 F. 2d 266 (CCA 2nd Cir. May 8, 1953) 


This action arose on a petition of the Secretary of the Association of 
Air Navigators to the CAB in regard to a merger between Pan American 
and American Overseas Airways. The Board had provided as a condition 
of its approval that PAA must compensate those employees adversely affected 
by the merger. The Air Navigators’ representative sought: 1) a Board order 
compelling PAA to pay dismissal allowances to 9 former AOA navigators, 
and 2) a finding that in computing dismissal allowances of 30 other AOA 
navigators, overtime pay earned during the period for which dismissal 
allowances were payable should not be deducted. The Board refused to grant 
either request. 


The 9 AOA navigators for whom the Association requested dismissal 
allowances were on furlough at the time of the merger, and the Board ruled 
that although they were entitled to protective benefits, they must first show 
that they were adversely affected by the merger. The Board established an 
arbitration procedure by which they could establish their loss. This pro- 
cedure is still available to them and is, the court held, an adequate means 
for them to establish their claims for compensation. 


In regard to the deduction of overtime pay from the dismissal allow- 
ances of 30 other former AOA navigators, the Board’s order was not 
intended, said the court, to give them as much pay or as good a job as they 
would have had if the merger had never occured. They were to continue 
receiving a monthly income “equal to that which [they] had received prior 
to the acquisition;” thus other income earned during the period for which 
dismissal allowances were payable should be deducted. [p. 268] 


MANDAMUS AGAINST DISTRICT COURT — CONSPIRACY 
AMONG AIR FREIGHT COMPETITORS 


American Airlines v. Forman 
Slick Airways v. American Airlines 


204 F. 2d 230 (CCA 8rd Cir. April 8, 1953) 


Plaintiff (Slick Airways) alleges injury caused by a conspiracy among 
its competitors to drive it out of the air freight business. The defense 
raised, by way of motion to dismiss, was that the district court could not 
adjudicate this case on its merits without encroaching upon the primary 
jurisdiction of the CAB. The district court denied the motion “without 
prejudice to its renewal after answer and the more precise framing of the 
actually contested issues through appropriate pre-trial procedure.” [p.»231] 
The defendants appealed this order and filed a “ ‘Petition for Writ of 
Certiorari or Mandamus or Prohibition’ ” seeking to have the district court 
restrained from going on with the anti-trust action. [p. 231] 


The court of appeals held that although the district court refused to stop 
the proceedings at this stage, that court made it clear that the jurisdictional 
issue could be raised again “after pre-trial clarification of the issues.” 
[p. 232] 

Mandamus or prohibition, said the court, is sought here as another way 
of obtaining immediate review of an interlocutory order which can be re- 
viewed as effectively by appeal from the district court’s final decision in the 
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suit. In order to justify resort to an extraordinary writ such as is sought 
here, “the challenged assumption or denial of jurisdiction must be so plainly 
wrong as to indicate failure to comprehend or refusal to be guided by un- 
ambiguous provisions of a statute or settled common law doctrine.” [p. 232] 


BREACH OF EMPLOYMENT CONTRACT AND INDUCING 
A BREACH AS SEPARATE CAUSES OF ACTION 
FOR DIVERSITY PURPOSES 


Allison v. American Airlines, 
112 F. Supp. 37 (D.C. Okla. April 14, 1953) 


Plaintiff sues airline and one of its employees, Anderson, charging the 
airline with breach of a contract of employment, and Anderson with induc- 
ing the breach and interfering with plaintiff’s business relations. Plaintiff 
now moves to remand the case to the state court since both the plaintiff and 
Anderson are citizens of Oklahoma. 


The district court held that the ultimate decision as to whether there is 
a cause of action against Anderson can be deferred, since jurisdiction can 
be sustained on another ground. Two distinct causes of action were pleaded 
here: a) breach of contract, and b) inducing a breach of contract, and this 
case was properly removed, said the court, under 28 USCA §144 (c). An 
employee may be justified in inducing his employer to breach a contract if 
in good faith he believes that to do so would be in his employer’s best 
interest. Such a defense would not be available to the employer who breached 
the contract. 


EXHAUSTION OF ADMINISTRATIVE REMEDIES PROVIDED BY 
EMPLOYMENT CONTRACT BEFORE SUING CIVILLY 
FOR DAMAGES — MISSOURI LAW 


TWA v. Koppal, 
73S. Ct. 906 (June 1, 1953) 


A TWA employee was suspended “on a charge of abuse of sick leave 
provisions of his contract,” and given a hearing in accordance with the 
grievance procedure in his contract. [p. 907] He was asked to resign and 
did so under protest, but instead of appealing the adverse ruling in accord- 
ance with the contract procedure, he brought action in a district court for 
damages. The district court set aside a favorable jury verdict and dismissed 
the complaint for failure to exhaust administrative remedies as provided in 
the employment contract. 


The Supreme Court held that the Railway Labor Act “does not deprive 
an employee of his right to sue his employer for an unlawful discharge .. .” 
{p. 910] The Adjustment Board does not have exclusive jurisdiction over 
an employee’s claim that he has been unlawfully discharged. But since 
Missouri law, applicable to this contract, requires a showing that com- 
plainant has exhausted his administrative remedies, an employee who fails 
to do so must have his complaint dismissed. The district court’s judgment 
was affirmed, and that of the court of appeals (which reversed the district 
court) reversed. 
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